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EXTENDING TIME FOR CONSTRUCTION OF A DAM ACROSS 

RAINY RIVER. 

[President's veto or H. R. 15444.] 



Committee on Interstate and Foreign Commerce, 

Wednesday y April 22, 1908. 
Subcommittee: Hon. Frederick C. Stevens (chairman), Hon. John 
J. Esch, Hon, E. H. Hubbard, Hon. Charles L. Bartlett, and Hon. 
William Richardson. 

STATEMEITT OF HOIT. J. ADAM BEDE, A BEPBESEITTATIVE FBOK 
THE STATE OF MINNESOTA. 

Mr. Stevens. This hearing is before a subcommittee of the Com- 
nwttee on Interstate and Foreign Commerce to consider the bills 
authorizing construction of dams in waters in or about the State of 
Minnesota, The first bill to be considered is H. R. 15444, an acir 
extending the time for the construction of a dam across the Rainj 
River, Minnesota, upon which the President has sent a veto message 
to Congress, dated April 13, 1908, as follows: 

[Senate Document No. 438, Sixtieth Congress, first session.! 
VETO MESSAGE OP THE PRESIDENT. 

To the House of Representatives: 

1 return herewith, without my approval. House bill 15444, to extend the time for 
the construction of a dam across Rainy River. 

This bill is returned for several reasons some of which are general, others special . 
In this particular case permission to construct this dam was originally given, as being 
in Rainy Lake River, by the act of May 4 1898 (30 Stat. 398), which limited th© 
time for commencing the work to one year and for completing it to three years from 
that date. Further extensions of time were granted as follows: For commencement, 
three years and for completion five years from May 4 1900. by the act of that date 
(31 Stat.. 167); for construction until May 4 1907, by the act of June 28, 1902 (32 
Stat., 485); for completion until July 1. 1908 by the act of February 25, 1905 (33 
Stat., 814). The act of 1905 substituted the Rainy River Improvement Company tot 
the original permittee. All rights given by these acts will expire July 1, 1908, unless 
the dam is completed on or before that date. In other words, the permittees will 
then have enjoyed for more than ten years the exclusive privilege of constructing 
this work, and have apparently failed to take advantage of it, for this bill would 
extend the time for three years longer to some unnamed day in July, 1911. 

I do not believe that natural resources should be granted and held in an undeveloped 
condition either for speculative or other reasons. So far as I am aware, there are no 
assurances that the pantees are in any better condition promptly and properly to 
utilize this opportunity than they were at the time of the oririnal act. ten years ago. 

In all permits of this character the duty of declaring a forfeiture, after notice and 
hearing, for failure to begin or complete construction within the time limited by th© 
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permit, or for other breach of conditions should be definitely imposed upon the proper 
administrative oflScer (in this case the Secretary of War). There have been many 
unfortunate experiences resulting from conditional grants, which, though on their face 
apparently terminable for breach of condition, proved practically indeterminate be- 
cause no one official was specifically ^ven power to discover and declare the breach. 
The general statute regulating dams in navigable waters (act June 21, 1906, 34 Stat., 
386). though representing an advance yet leaves uncertain much, that should be 
definitely expressed in each act permitting the construction of dams under this statute. 

A definite time limit is one of these important omissions. The public must retain 
the control oi the great waterways. It is essential that any permit to obstruct them 
for reasons and on conditions that seem good at the moment should be subject to 
revision when changed conditions demand. The right reserved by Congress to alter, 
amend, or repeal is based on this principle; but actual experience of what happens 
with indeterminate public-utility franchises proves that they are in the vast majority 
of cases practically pereptual. Each right should be issued to expire on a specified day 
without further legislative, administrative, or judicial action. 

Every permit to construct a dam on a navigable stream should specifically recognize 
the right of the Government to fix a term for its duration and to impose such charge 
or charges as may be deemed necessary to protect the present and future interests of 
the United States in accordance with the act of June 21, 1906. There is sharp con- 
flict of judgment as to whether this general act empowers the War Department to fix 
a charge and set a time limit. All grounds for such doubt should be removed hence- 
forth by the insertion in every act granting such a permit of words adequate to show 
that a time limit and a charge to be paid to the Government are among the interests 
of the United States which should be protected through conditions and stipulations 
to be imposed either by the War Department or, as 1 think would be preferable, by 
the Interior Department. 

The provision for a charge is of vital importance. The navigability of every inland 
waterway, and of all connected and connectable inland waterways as a whole, should 
be improved for the purposes of interstate and foreign commerce upon a consistent 
unifiea plan by which each part should be made to help every other part. One 
means available for the improvement of navigation at a particular point on any river 
may be a dam creating a slack- water pool of sufficient depth. Such a dam may, in 
many cases, develop power of sufficient value to pay in whole or in part for the im- 
provement of navigation at that point, and if there is any surplus it can be spent 
upon improvements at other points in accordance with the general plan. Since the 
Government can do by any proper agency what it can do directly, it is in principle 
immaterial whether this income to construct needed improvements is derived from 
works constructed directly by the Government or by a corporation acting under Fed- 
eral authority, since Federal authority is the one indispensable legal prerequisite for 
the work, though the charge to be paid to the Government for the power would of 
course differ in the two cases; indeed, the charge would necessarily vary greatly, for 
where the improvement was both costly and of great benefit to the public, the charge 
would naturatlv be^ made low an4 the time limit long. 

The income derivable from thid source would materially aid in the complete improve- 
ment of our navigable waters, for which there is now such crying need. The Cnief of' 
Engineers of the Army reports that the bills pending at this session of Congress permit 
the construction of dams in navigable streams capable of developing over 1,300,000 
horsepower. These rivers run every hour in the day and every day in the year. To 
develop this amount of power would, under average conditions, require about 25,000,000 
tons of medium-quality coal every year. This natural wealth is the heritage of the 
people. I see no reason for giving it away, though there is every reason for not impos- 
ing conditions so burdensome as to prevent the utilization of the power. The authority 
to make, modify, or withhold grants manifestly implies both the power of inquiring 
into the grounds on which the gralits are asked and the duty of administering the 
grants in the public interest. ' 

We are now at the be^nning of great development in water power. Its use through 
electrical transmission is entering more atid more largely into every element of the 
daily life of the people. Already the evils of monopoly are becoming manifest; already 
the experience of the past shows the necessity of caution in making unrestricted grants 
of this great power. 

Th6 present policy pursued in making these grants is unwise in giving. away the 
^toperty of the people in the flowing waters to individuals or organizations practically 
iilikil()\«^ri'atid panting in perpetuity these valuable privileges in advance of the formu- 
lat!ion of defiiiite plans as to their use. In some cases the grantees apparently have 
little or ho financial or other ability to utilize the gift, and have sought iit ftierely 
because it could be had for the asking. 
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In place of the present haphazard policy of permanently alienating valuable public 
property we should substitute a definite policy along the following lines: 

Inrst. There should be a limited or carefully guarded grant in the nature of an 
option or opportunity afforded within reasonable time for development of plans and 
for execution of the project. 

Second. Such a grant of concession should be accompanied in the act making the 
grant by a provision expressly making it the duty of the aesignated official to annul the 
grant if the work is not begun or plans are not carried out in accordance with the 
authority granted. 

Third. It should also be the duty of some designated official to see to it that in ap- 
proving the plans the maximum development of the navigation and power is assured, 
or at least that in making the jjlans these may not be so developed as ultimately to 
interfere with the better utilization of the water or complete development of the power. 

Fourth. There should be a license fee or charge whicn, though small or normal at the 
outset, can in the future be adjusted so as to secure a control in the interest of the pubUc. 

Fifth. Provision should be made for the termination of the ^nt or privilege at a 
definite time, leaving to future generations the power or authority to renew or extend 
the concession in accordance with the conditions which may prevail at that time. 

Theodore Roosevelt. 

The White House, April 13, 1908. 

Mr. Bede. If I may, I will make a brief statement in regard to this 
matter, and then introduce Mr. Rockwood. 

The President in vetoing House bill 15444 certainly believed that 
this company was merely holding its rights in asking for an extension 
of time without making any investment. When I saw him personally 
he gave me to understand that. 

Mr. Hubbard. Before or after the veto ? 

Mr. Bede. After the veto. I have here a detailed statement of 
what has actually been done, which I will file with the reporter. 

(Following is the statement referred to :) 

WHAT HAS BEEN DONE. 

The following work has been completed : 

Excavation and masonry for waste way canal gates therein on Canadian side, com- 
pleted. 

Retaining wall on northeast of Canadian waste way canal, completed. 

Fore bay wall on southwest side of Canadian waste way canal, completed. 

Wheel pits in Canadian power house are constructed above water and ready for draft 
tubes and cast-iron heads. 

Spillway of main dam, Canadian side, completed. 

Waste gates connecting spillway with power house, Canadian side, are constructed 
above water. 

Steel columns, girders, etc., for Canadian power house up to the floor of the wheel pit 
are on the ground. 

Rack frames for all Canadian work are on the ground. 

Cofferdam below American power house out at the end of power house, completed. 

Part of cofferdam above American power house is in place, but not sheeted. 

Mr. Bede. I would merely state that the original bill in regard to 
this matter was passed in 1898. At that time there was not a railroad 
within a hundred miles of the falls on the Rainy River. This com- 
pany owned at that time the riparian rights on the American side, 
and they then interested themselves in having a railroad put in there 
in order that they might get supplies and materials for building a 
dam. They also went to work with the Canadian government to get 
riparian rights on that side of the river, those lands being Crown 
lands, and to get permission from Parhament to build the dam, 
making one dam for the entire river. It took them seven years to 
get the rights from the Canadian government, and that brought them 
down to 1905, when they got another extension. The very day that 
they got the rights from the Canadian government the contractors 
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began work, and they worked until last fall, when there was some 
trouble with labor, and I think the contractors were losing money 
and t^ew up the contract. Then the panic came, and work nas been 
suspended for several months. 

This company has invested about three quarters of a million dollars 
in this dam, and which of course is of no value unless they shall spend 
more. They expect to spend $6,000,000 on this plant, the electric 
plant, the paper mills, and other industrial enterprises. I think it 
may be said that there are a thousand people there; many of them 
have invested in homes, and all of that will be lost unless this work 
goes on. The company owns the riparian rights on both sides of the 
river, and it is my understanding tnat the Federal Government has 
no interest whatever, aside from the easement for navigation pur- 
poses; that it is in the riparian owners, and in the State of Minnesota, 
if in anybody. I think the recent decision in the case brought from 
the Soo, a day or two ago, by the Federal Supreme Court, fulty settles 
the point, and the Members who are lawyers will understand that bet- 
ter than I can. I think there is no doubt but that if the panic and 
the labor troubles of last fall had not Occurred that this dam could 
have been completed before the expiration of the time granted, which 
extended to Julv 1 , 1 908 . 

Mr. EscH. What is the extent of the improvements to date? 

Mr. Bede. We have here photographs, which I will file with the 
committee, which will show tne state of construction. The company 
owns the riparian rights on both sides, but they are not the ^' dog in the 
manger^' trying to keep anybody out; nobody else could go on and 
bulla if they were prohibited from doing it. If our Government 
puts burdens on this company, no one knows what the Canadian 
government may do on that side, and you can not get capital under 
those circumstances. It seems to me you should not put a burden 
on any company which goes that distance into the backwoods with 
the intention of developing a plant. They are putting in a paper 
plant; they will employ a large number of laborers; they will build up a * 
city, deliver their electric power, and add a great deal to the devel- 
opment of northern Minnesota. There was no railroad in there until 
1901, and that was on the Canadian side, so that it did not afford 
them very good facilities for bringing in material. There was no 
railroad on our side of the river until last November, so that you 
can readily understand from these facts that the company has abso- 
lutely^ kept faith with the Government, and are merely asking per- 
mission to develop their own property in a way that will not inter- 
fere with navigation. 

I will now introduce to the committee Mr. Chelsea J. Rockwood, 
of Minneapolis, Minn., representing the Rainy River Improvement 
Company. 

BTATEMEITT OF MB. CHELSEA J. EOCKWOOD, OF MINITEAPOLIS, 
HIHir., EEPEESEHTINa THE EAINY EIVEE IMFEOVEMENT 
COMPANY. 

Mr. Rockwood. Mr. Chairman and gentlemen, I represent the 
Rainy River Improvement Company named in this bill. I am secre- 
tarv of the companv and also attorney for the company. 

In addition to what Congressman Bede has said as to the physical 
situation, I want to add this: Rainy River is, of course, on the bound- 
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ary, and it is a considerable stream. Its source is Rainy Lake, about 
2i miles east of this point, and its mouth is the Lake of the Woods, 
which is in the neighoorhood of 80 miles west. At this point [indi- 
cating] ledges of granite run across the river, making a natural fall of 
about 23 or 24 feet. Of course, nothing can pass over those falls, and 
only one man ever went over them and came out alive, and that by a 
miraculous accident. 

Mr. Bartlett. How high are they? 

Mr. RooKWOOD. About 23 or 24 feet in a distance of about 400 feet. 

Mr. Bartlett. Perpendicular? 

Mr. RocKwooD. Not perpendicular; no. 

Mr. EscH. They are rapids, not falls? 

Mr. RocKWOOD. There are two principal falls. The water starts in 
rapids, and then what is really the head of the principal fall is a drop 
of 10 or 12 feet, then there are rapids and boiling water for two or 
three hundred feet, and then another drop of -10 or 12 feet. 

Mr. Bartlett. Is it rocky? 

Mr. RocKWooD. It is a rough granite ledge. 

Mr. Bartlett. Right there, because it has an important bearing, 
from the legal aspect of the case, has the river ever been navigable up 
to the falls, and then, by reason of the falls, the transportation dis- 
continued by the river and the freight portaged ? 

Mr. RocKWOOD. That has been done. 

Mr. Bartlett. How long ago? 

Mr. RocKWOOD. Two or three hundred years, I think. 

Mr. Bartlett. How long since it has been abandoned? 

Mr. RocKWOOD. It has not been abandoned; there is some navi- 
gation yet. 

Mr. Stevens. Will you please state the history of the navigation? 

Mr. RocKWOOD. This waterway has been the main highway from 
eastern to western Canada from 1650 until the Canadian Pacific road 
was built, about thirty years ago ; and, while the amount of navigation 
travel was not large in comparison with the travel on some of our 
water highways, there has oeen commerce during all that time. 
Since the Canadian Pacific road was built it has ceased to be a through 
route, and has been local. In 1901 the Canadian Northern Railroad 
was built right along parallel with the Rainy River from Lake of the 
Woods to Rainy LaKe, and since that time the amount of commerce 
has greatly declined except in the running of loose logs — floating logs. 

Mr. Bartlett. But that is not commerce. 

Mr. RocKWOOD. It is not commerce that can be interfered with 
by anything that may be done. That is the principal use of the 
stream now* 

Mr. Hubbard. There is no upstream navigation? 

Mr. RocKWOOD. Not past this point. There never has been 
except by portage; nor downstream excepting by portage, 

Mr. Bartlett. Do you mean by that carried either from one 

f)oint above to a point below by vehicles; commerce to be carried 
artheron? 

Mr. RocKWOOD. There are boats on the river both below and 
above the falls, and evervthing that is brought up and intended to 
go on has to be unloadea, carried past these falls, and reloaded. 1 
want to give you all the information I can and am glad to have ques- 
tions asked. 
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Mr. Bartlett. That is an important question from the legal 
standpoint. Now, can you rive me some idea what the extent^I 
do not mean that you should be exact — but the tonnage of any such 
commerce. I do not mean in figures, but is it great or small? 

Mr. RocKWOOD. It is small since the Canadian Northern Railroad 
came in, and is almost wholly Canadian, so far as boats are concerned. 

Mr. Bartlett. You mean to say that it is decreasing? 

Mr. RocKWOOD. It is decreasing. 

Mr. Stevens. Where was the old portage, on the Canadian side 
or on the American side? 

Mr. RocKWOOD. There were portages on both sides, but the prin- 
cipal portage was on the Canadian side, because there were no 
American boats, and Canadian boats could not land on the American 
side. Now, there has been a very small amount of portaging on the 
American side, an insignificant amount, and it has now practically 
ceased, if not wholly ceased, since the railroad came in. 

Mr. Hubbard. What is the length of the portage? 

Mr. RocKWOOD. Between five and six hundred feet; maybe a 
little over. 

Mr. Hubbard. Are there any American boats on the river now 
from above or below? 

Mr. RocKWOOD. There is one little American boat that did run 
from International Falls, which is the station on the American side, 
to a point on the Little Fork River; but it ran first to a little hamlet, 
and then ran to connect with the railroad that came in there. Now 
that the railroad has extended through I do not know whether it is 
doing anything or not. 

Mr. Hubbard. That is the Minnesota and International? 

Mr. RocKWOOD. That is it; that has been extended now to that 
point. The only American boats that I- know of on the lake above 
the falls are used in towing logs on the lake. They bring the logs 
down to the head of the nver, the mouth of the lake, turn them 
loose, and let them float in there. At the mouth of Rainy Lake, at 
the head of this river, are rapids, but the fall is only about 2 feet, 
but sufficient to make rapids tnat are difficult and dangerous. The 
United States deputy collector of customs lost his life there one dav 
last week in trying to pass those rapids in a canoe. This dam will 
raise the water of the nver, and also raise the water of Rainy Lake. 
It will increase the depth of the river by 6 feet or more above the 
dam, and increase the level of the lake by 4 feet or more — that is, 
the entire lake. The lake contains 300 square miles of area. 

Mr. Hubbard. Will that take out this 2 feet of fall? 

Mr. RocKWOOD. Wholly, and leave smooth water. There are 
300 square miles of area in Rainy Lake. 

Mr. EscH. That would mean flowage? 

Mr. RocKWOOD. The figures that I have suggested do not mean 
any flowage above high-water mark, to which we have a right to go. 
If we flow any more we must settle with the riparian owners, of 
course, but we can go to that point and keep wholly within our 
rights. 

Now, this dam will serve as a storage reservoir, and the low-water 
flow of the stream below our dam will be so increased, because of 
the capacity of this storage reservoir, as to increase the depth of the 
water in the river below by 1 or 2 feet, so that navigation will 
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be improved by the construction and operation of the dam both 
above and below the dam — greatly improved. 

Mr. Bartlett. Then the building or the dam instead of impeding 
navigation, aids it? 

Mr. RocKwooD. The greatest possible aid to navigation. It will 
aid navigation more than either Government is likely to aid it by any 
engineenng work or in any time that can be anticipated. 

Mr. Bede. There is a provision in the original bill for a lock. 

Mr. Hubbard. How would 3^ou get along with navigation without 
a lock? 

Mr. Bede. It is navigable above and below. 

Mr. Hubbard. Do you still contemplate portage? 

Mr. RocKWOOD. Navigation can be carried on in the same way as 
now. 

Mr. Bartlett. If the Government built locks they would not be 
in the way? 

Mr. RocKWOOD. This whole matter has been before the Govern- 
ment's War Department engineers in St. Paul, and the engineer in 
charge, Colonel Derby — he has now retired and Captain Shulz is in 
his place. Colonel Derby selected a site for a lock, and asked us to 
cede the land to the Government, and we have offered to do it. The 
strip of land, 100 or 150 feet wide, is entirely outside of the bed of the 
stream, and in the location that Colonel Derby selected; and we are 
ready to deed that land, or such other strip of land as may be finally 
decided upon to be the best location for the lock, and put the title 
in the Government, so that it may build the lock at any time when 
it is found necessary. Further than that, the stream through these 
rapids is determined in its course and direction by the ridges of gran- 
ite. One of those runs out into the river near the head of the falls 
from the American side, and another runs out from the Canadian 
side, separated from the first by a distance of 100 or 150 feet, and 
the mam current there is between the two and at right angles to the 
general direction of the stream, from the Canadian shore directly 
toward the American shore through the gorge. 

Mr. Hubbard. It rims between ridges of granite ? 

Mr. RocKWOOD. Yes; and directly at right angles, or substantially 
so, to the general course of the stream. And then near the Ameri- 
can shore it finds an opening again in the lower ridges, and turns 
down and goes on down to the foot of the falls through such ridges 
of granite. I will not undertake to describe all that in detail. 

Now, if the Government were to put in any lock, it will be neces- 
sary not only to excavate through the mainland on the American 
side a distance of about 200 feet with heavy excavation, but it will 
be necessary to excavate through this upper ridge of rock that run 
out from the American toward the Canadian side. In order to 
develop the power, it is also necessary to excavate the upper ridge 
of rock, and we are doing that; we are doing that portion as a part 
of the development of the power, that rock excavation which lies in 
the upper ridge, and we can not develop the power without. 

Mr. Bartlett. Now, if the Government wants to put a lock 
there 

Mr. RocKWOOD. That will save many thousand dollars of expense; 
I haven't an estimate of the exact amount. 
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Mr. Bartlbtt. But whatever it amounts to it will be ready- 



Mr. RocKwooD. We will do that in advance. We will deed our 
strip of land to the Government with the excavation which we make, 
so tnat the Government will have the benefit of that. I think it will 
only amount to about $25,000, so that we do not, as a matter of fact, 
create any obstruction. We do not put in a pound of material that 
will ever have to be taken out if the lock is put in. 

Mr. Hubbard. Did I understand you to say that the engineers have 
reported upon this particular feature ? 

Mr. RocKWOOD. Upon this particular feature. I do not know what 
report you will find in General Mackenzie's office, but they have ex- 
amined it. Colonel Derby was very familiar with it. Colonel Derby 
has retired, and his successor, Captain Schulz, is probably not so 
familiar, but the maps are on file in his office. 

Mr. Hubbard. Where is Captain Schulz located? 

Mr. RocKWOOD. At St. Paul, and has jurisdiction of the whole 
Minnesota district. 

Mr. Bartlett. Have you investigated the question, and have you 
any brief on the subject, with reference to the question as to who 
owns the water? 

Mr. RocKwooD. I will go to that subject, including the question 
of international boundary. 

We not only do not put in a pound of material that would ever 
have to be taken out, as far as can be seen, but we do a considerable 

Sroportion of work ourselves that the Government would have to 
o if it put in the lock, and the Government will get the benefit of 
it. We make the immediate improvements — a vast one, too — so far 
as there is any navigation at all, bj increasing the depth both above 
and below the falls and wholly wiping out the dangerous rapids at 
the head of the river. 

Mr. Hubbard. How long is that river? 

Mr. RocKWOOD. Not far from 80 miles long from Rainy Lake to 
Lake of the Woods. 

Mr. Hubbard. How far from the head of it is your dam ? 

Mr. RocKWOOD. From 2 to 2J miles, 

Mr. Stevens. What work has been done on this dam, in general? 

Mr. RocKWOOD. The contract was let in 1905, and the moment 
the contract was obtained from the Province of Ontario for the ripa- 
rian rights on that side work was commenced just as soon as the 
contractors could ship in their materials and tools, all of which had 
to come from a distance. The contractors selected their own method 
of work, and because the railroad was on the Canadian side they 
found it advantageous to put in their rock crusher, their concrete 
plant, and so on, on that side and do that portion of the work first, 
and the greater part of the work that has been done — ^not all, but 
the greater part — has been done on the Canadian side. 

Now, this statement which has been furnished by Mr. Backus, the 
president of the company, to Mr. Bede, is this: Excavation and 
masonry for wasteway canal gates therein on Canadian side com- 
pleted. Retaining wall on northeast of Canadian wasteway canal 
completed. Forebav wall on southwest side of Canadian wasteway 
canal completed. Wheel pits in Canadian power house are con- 
structed above water and ready for draft tubes and cast-iron heads. 
They are constructed below water also. The wheel pits run down 
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10 or 15 feet below water, and they are completed up to a level con- 
siderably above water. 

Mr. Stevens. Can you tell us about the amount of money that 
has been expended for the improvements on the Canadian side? 

Mr. RocKWOOD. I do not think I can Separate one from the other. 

Mr. Stevens. On the two sides then? 

Mr. RocKWOOD. So far as I know, no separate account has been 
kept, as it was one piece of work. It is several hundred thousand 
dollars. I think, in round numbers, about $750,000. I have not 
the personal knowledge, and I did not stop to get it, to verify those 
figures as to the dollars and cents. 

Mr. Stevens. I merely wanted the facts in the record. 

Mr. Hubbard. What is the estimated cost of the whole improve- 
ment? 

Mr. RocKWOOD. The whole dam and the power houses, which are 
really part of the dam and can not be separated from it — a good 
deal more than half of that portion that has already been done; a 
good deal more than half of the expense of the dam has already been 
mcurred— from $1,000,000 to $1,250,000 to build the dam. 

Mr. Hubbard. Is that the whole of the improvement that your 
people contemplate? 

Mr. RocKWOOD. It is not. Beyond that they contemplate the 
completion and the equipment of those power houses with water 
wheels and electrical and other machinery. The erection at the out- 
set of pulp and paper mills, and with an initial capacity of 175 tons 
of finished paper per day produced from all of the pulp, all the fiber, 
all the material. 

Mr. Stevens. On the American side or on the Canadian side? 

Mr. RocKWOOD. The paper will all be manufactured on the 
American side. 

Mr. Stevens. What will be manufactured on the Canadian side? 

Mr. RocKwooD. Pulp at the outset. A portion of the pulp will be 
ground on the Canadian side and transferred and manufacture(^ into 
paper on the American side. 

Mr. Stevens. Is your corporation an American or a Canadian 
corporation? 

Mr. RocKWOOD. The Rainy River Improvement Company is a 
Minnesota corporation, and it let the contract for the dam. 

Mr. Stevens. Where are your stockholders located ? 

Mr. RocKWOOD. Wholly in Minnesota. 

Mr. Stevens. Who are they? 

Mr. RocKWOOD. Mr. Backus, Mr. Brooks, Mr. Haw. Those are the 
principal ones. 

Mr. Stevens. Living in Minneapolis? 

Mr. RocKwooD. Living in Minneapolis. Mr. Backus has been 
negotiating for additional capital. I doubt if he has the ready money 
to complete this whole thing. It will take five or six million dollars 
to build it. 

Mr. Hubbard. I wish you would give the figures about the cap- 
italization authorized, paid in, and so on, and what securities have 
been issued. 

Mr. RocKwooD. Yes. 

Mr. Bartlett. Wouldn't it be well for the gentleman not to give 
that now, but to make a statement of it and file it? 
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Mr. RocKWOOD. Yes; I should have to do that later, but I can 
state this much 

Mr. Stevens. I think it is important, as Mr. Hubbard suggests, 
that an exact statement as to the financial condition should be put 
in the record, because that has been made a question. 

Mr. Bartlett. This is the point that you have to meet, if you will 
allow me to make the suggestion: The r resident says: 

So far as I am aware, there are no assurances that the grantees are in any better con- 
dition promptly and properly to utilize this opportunity than they were at the time of 
the original act, ten years ago. 

Mr. Bede. The President gave me to understand that he did not 
think they had any investment there whatever; purely a nominal 
investment. 

Mr. RocKwooD. I can not, Mr. Chairman, give a complete answer 
to those questions, for it did not occur to me that the committee would 
want that information. I can simply saj^ this, however, that the 
incorporation and organization of companies that will operate this 

gower is in an incomplete state. This Rainy River Improvement 
ompany is an organization with a capital of only $50,000. It has 
expended many times that amount, and the money has been advanced 
to the companv by Mr. Backus and his associates, and securities have 
not been issued — that is, they have not been issued representing all the 
money expended. On the Canadian side the organization went a 
little further, and bonds were issued, but those bonds have never been 
sold, excepting possibly a part of them. 

Mr. Hubbard. Is there a different corporation on the Canadian 
side? 

Mr. RocKwooD. It was necessarily so, because the Canadian gov 
ernment required a Canadian corporation there, and a Canadian cor 
poration did not have the necessary powers to operate on the Minne- 
sota side, so that it was inevitable that there should be two corpora- 
tions, and they are owned and controlled by precisely the same people. 

Mr. Hubbard. The same interests and the same men? 

Mr. RocKwooD. Absolutel}^. 

Mr. EscH. What company is the Koochiching Company? 

Mr. RocKwooD. The Koochiching Company owned this land ten 
years ago, and it made an arrangement with iifr. Backus and his asso- 
ciates by which it agreed to deed the water power to secure this 
improvement. The Koochiching Company retained its land other 
than that necessary for the improvement of power and manufacturing 

gurposes, 40 or 50 acres, in connection with it; and the Koochiching 
ompany still owns quite a large quantity of their adjacent land. 

Mr. Stevens. I tnink we can save time if you can prepare and 
have inserted in the record an authoritative statement from the officers 
of your company showing these facts: First, the historv of the grant; 
second, the corporate existence on the' American side and on the 
Canadian side; the history of your financial operations; the amount 
of your expenditures, and a copy of your Canadian grant. We 
want to know exactly what rights and what equities you have, and 
what your obligations are in Canada. 

Mr. Hubbard. Are there other companies than these two ? 

Mr. RocKwooD. Only these two. 

Mr. Richardson. Do you not think that you ought to show in 
addition to that, in connection with the rresident's opposition, 
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whether there was any contribution made to the Government by 
this dam company ? 

Mr. Bede. This company, as was shown before you came in, Mr. 
Richardson, have improved navigation above and below the falls. 

Mr. Richardson. What horsepower will you develop? 

Mr. RocKWOOD. The entire river will develop about 20,000 
horsepower. 

Mr. Richardson. Have you got it in complete condition so that 
you can furnish the electrical energy to be used ? 

Mr. RocK,wooD. None of it yet; we have not reached that point. 

Mr. Richardson. Do you claim that you improve navigation at ^ 
the same time that you develop the electrical power? 

Mr. RocKWOOD. Vastly. 

Mr. Stevens. That has all been demonstrated in the record, Mr» 
Richardson. 

Mr. Richardson. Very well. » 

Mr. RocKWOOD. Now, I want it particularly understood by the 
committee that so far as the q^uestion of diligence is concerned, we 
should have been entirely justified if we had not done a stroke of 
work at all until we had railroad transportation on this side of the 
river, because without that it was impossible to market a single 
pound of our product. 

Mr. Stevens. Will you please give us the history of the railroad 
connection, what railroads went in there, and who owns them? 

Mr. RocKWOOD. WTien this first grant was made in 1898 there was 
no railroad in any direction within less than 75 miles as the crow 
flies. The first railroad reached there in 1901 on the Canadian side^ 
the Canadian Northern Railroad, owned and controlled by Mackenzie 
and Mann, of Toronto. That was built between Winnipeg and Port 
Arthur, and it touched this point on the Canadian side; but it did 
not furnish any aid so far as the operation of any manufacturing 
enterprise was concerned, because it did not furnish access to the 
American markets, which were the only possible markets. No other 
road reached there until November, 1907. In the meantime Mr. 
Backus and those associated with him were .engaged in efforts, costing 
a great deal of time and some money, to inciuce railroads to come in. 
. Mr. Stevens. What road came in next? 

Mr. RocKWOOD. The Big Fork and International Falls Railwaj 
Company, a proprietary line of the Northern Pacific. That line is 
owned by the Northern Pacific Railroad Company, and it extends 
from Big Fork River to International Falls, a distance of about 35 
miles. 

Mr. Stevens. Are not Mr. Backus and his associates interested in 
that road also? 

Mr. RocKWOOD. They are not interested in that road. They are 
minority stockholders in the Minnesota and International Railroad, 
which extends from Brainerd, Minn., to Big Fork River, and this Big 
Fork and International Falls Railroad is really an extension of that. 
But for years Mr. Backus was engaged in an effort to induce th^ 
Northern Pacific Railroad Company, which was the majority stock- 
holder of the Minnesota and International Railroad, to extend that 
line to International Falls. The officers of it said absolutely and 
positivelv that they would not extend it, and they would not set any 
time in the future when they would make that extension — that is, they 
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could not name any time. In October or November, 1906 — and work 
had been going on on the dam for a year and a half — ^Mr. Backus and 
his associates organized a new company and entered into a contract 
for the building of that 35 miles or road. The contractors were on 
the ground with their men and equipment and actually commenced 
gracung; and after the work was under way and it was apparent that 
there was going to be a road there, then the officers of the Northern 
Pacific sent for Mr. Backus and said, '*We have concluded to take 
over and build that line ourselves;^' but they refused to do it in the 
name of the Minnesota and International and organized, a new com- 
pany, which they own absolutely themselves, and have built the 35 
miles. That began operation last December. 

Mr. Stevens. Now, what third line is in there? 

Mr. RocKWOOD. During last season the Duluth, Rainy Lake and 
Winnipeg Railroad extended its line from Virginia to the boundary, 
some little distance north of Virginia, which is on the Mesaba Range; 
and last year it extended its lines, reaching the boundary at the 
mouth of the lake 2^ miles from our point, getting in there just about 
the same time that the Northern Pacific did — that is, in November or 
December of last year. Their road was hastily built, and I do not 
think they have any regular train service yet, although I am not 
absolutely sure about that. But the road is there. 

Mr. Stevens. Who owns that railroad? 

Mr. RocKWOOD. A Mr. Cook, of Duluth, is the president, and 
other lumbermen are interested with him. 

Mr. Stevens. I know who they are, but I wanted it to appear in 
the record. It is an extension of an old lumber railroad? 

Mr. RocKWOOD. That is what it is. They are gentlemen with 
whom Mr. Backus or Mr. Brooks have no association, and their line 
does not yet reach our point. They have built a bridge, which of 
course Congress granted permission to build, at the head of the Rainy 
River, and they connect with the Canadian Northern Railroad. 

Mr. Stevens. Have you put in the record exactly what work has 
been done on the American side, and when it was done? 

Mr. RocKwooD. I have not done that, excepting to state about 
the amount of money that has been expended. 

Mr. Stevens. We would like to have this as consecutive as possible. 
Tell us exactly what work has been done on the American side and 
when it was done. 

Mr. RocKWOOD. I shall have to ask time to do that. 

Mr. Stevens. It is important that you state that. 

Mr. RocKwooD. I am not able to do that now. 

Mr. Stevens. In that connection state further, as you have already 
outlined, why work was done on the Canadian side earlier. 

^Mr. RocKwooD. I can state that now. The contractors, who were 
McGuire & Penniman, of Providence, R. I., made a contract for the 
construction of the entire dam. That contract did not limit them to 
any particular method so far as the construction of one portion or 
another was concerned, and they found it advantageous to com- 
mence on the Canadian side, and that was against our protest. Mr. 
Backus was very much disappointed when he found that they elected 
to build the Canadian side first, but they did it, and that is the whole 
of that. 
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Mr. Stevens. Is there anything further that you have to say 
before we come to the specific points in the veto message ? 

Mr. RocKwooD. I thmk I have stated the physical situation so 
far as I can. I will have to get a little more information. 

Mr. Hubbard. If I understand you, since the original grant two 
railroads have been extended into this territory. 

Mr. RocKWOOD. Yes; the Canadian Northern has been built and 
the Minnesota and International line has been extended there. 

Mr. Hubbard. Had the project which you represent, or the people 
interested in it, anything to do with those railroad extensions? Did 
they, to any extent, offer an inducement to the railroads to come in? 

Mr. RocKwooD. So far as the Northern Pacific Railroad was con- 
cerned, it was a great inducement. 

Mr. Hubbard. How about the Canadian Northern? 

Mr. RocKwooD. I do not know. That is a transcontinental line. 

Mr. Hubbard. And the Minnesota and International is part of the 
Northern Pacific system? 

Mr. RocKwooD. One of the proprietary lines. 

Mr. Hubbard. I did not understand that. 

Mr. Stevens. As a matter of fact, Mr. Rockwood has placed in 
the record the names of the men interested in this improvement, who 
furnished the money to build part of this Northern Pacific extension. 

You have had extensions or time to Mav 4, 1900, to May 4, 1907, 
and to July 1, 1908, three extensions. Why have those extensions 
been necessary ? 

Mr. Rockwood. In the first place, the original permission was 
asked for as a part of the necessary preparation for getting the entire 
scheme in wording order. It was necessary to deal with both govern- 
ments, and when we went to ask for a grant from the province of 
Ontario they asked whether we could put in the dam if we had the 
contract. That was as early as 1898, and we came and asked Con- 
gress for permission to put in the dam so that we would be in a posi- 
tion to negotiate with tne province of Ontario. 

Mr. Hubbard. Which government did you apply to first? 

Mr. Rockwood. I am not able to tell exactly, out about the same 
time — I think we applied first to the province of Ontario, but I am 
not certain. Time was drawing to a close; it was limited in the first 
act of Congress, We had no contract with the province of Ontario ; 
we had not been able to get one; we were opposed in that by Mac- 
kenzie and Mann, who asked for themselves. 

Mr. Stevens. Were Mackenzie and Mann the same men who own 
and control the Canadian Northern Railroad? 

Mr. Rockwood. The same, and in order to be in a position to 
continue our negotiations we asked for this extension of time, the 
first extension. Then we continued those negotiations, and, as I say, 
we got the first contract in January or February, 1905, and imme- 
diately began work; and when our first extension had about expired 
we asked for another one, and it was granted without any question 
whatever, and that is the one which is now about expiring. And 
during all of this time, it must be remembered that in order to utilize 
this power we had to have the railroad, and we did not get a railroad 
until last December. 

Mr. Hubbard. You say, ''in order to utilize the power;" you 
mean in order to construct the dam ? 
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Mr. RocKWOOD. Not that ; the dam was not worth anything with- 
out the railroad. If we built the dam and failed to get the railroad, 
every dollar in the dam would be lost. 

Mr. Hubbard. So the two enterprises had to proceed along to- 
gether. 

Mr. RocKwooD. To be available and worth anything, we had to 
have both. 

Mr. Stevens. Tell us, and make of record, the condition of that 
country as to the settlemment on both sides of the river, about the 
number of people there, their occupation, and the nature of their- 
business during all of the last ten years. 

Mr. RocKWOOD. The land at this point, excepting this one entry, 
which was made earlier, was substantially all of it Government land 
until about 1895. Since that time a large amount of Government 
land has been taken under the various laws, and there is a scattering 
population through the woods. I am not able to give any numbers, 
and do not carry any numbers in my mind, excepting that at this 
point I will say that a village has grown up of about a thousand people, 
approximately, at International Falls, and they have settled there on 
yj the faith of the development of this power; otherwise there would be 
no occasion for any village there. 
' Mr. Stevens. Is that a farming district? 

Mr. RocKWOOD. It will be. 

Mr. Stevens. Is it or has it been up to this time? 

Mr. RocKWOOD. It has not been to any considerable degree a farm- 
ing district heretofore, but it has great agricultural possibilities. 
The timber and brush has to be cleared, and a- great deal of the 
swamp land will have to be drained; but it is going to be an agri- 
cultural district. 

Mr. Stevens. What timber resources are there in that vicinity? 

Mr. RockWood. There is a great deal of spruce and poplar, material 
for paper, and quite considerable of pine, cedar, and tamarack. 
Those are the principal merchantable varieties of timber. 

Mr. Stevens. Are there any minerals in that vicinity? 

Mr. RocKwooD. Not that we know of. There has been some gold 
found in that region, but the nearest minerals available are the iron 
ranges which are 74 miles away. 

Mr. Stevens. Was there some mineral mined north of there at 
Rat Portage? 

Mr. RocKwooD; A little gold was mined, but not with very great 
success. They have been exploring for gold, prospecting about 
Rainy Lake and north of there, out the amount found has been small. 

Mr. Stevens. What population is there on the Canadian side? 

Mr. RocKwooD. Not far from the same on the Minnesota side, 
approximately a thousand. That is a much older settlement, but 
the population is not very much greater. 

Mr. Stevens. What is the name of the settlement on the Canadian 
side? 

Mr. RocKwooD. Fort Frances. 

Mr. Bede. Is that not an old Hudson Bay station? 

Mr. RocKWOOD. Yes; approximately two hundred and fifty years 
old. The furs that were brought out from that valley two hundred 
and fifty years ago were the inducement to organize the Hudson Bay 
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1]. Company, it being one of its first posts, and it has been the post of the 

d Hudson Bay Company down almost to the present time. 

Mr. Hubbard. Are you going to put the Canadian grant in the 
0- record ? 

Mr. RocKwooD. Yes; I will get it. 
to Mr. Hubbard. What was the time limit in that grant ? • 

Mr. RockwooD. That also has been extended. The expiration for 
at the building of the dam on the Canadian side was, I think, this year, 

he but has been extended. 

jjr Mr. Hubbard. To what time ? 

Mr. RocKWOOD. I had nothing to do with getting that extension, 
but Mr. Backus told me he had time. 



\l Mr. Hubbard. I will be glad if you will put that in the record. 

lit Also in a general way now tell me what the terms and the conditions 

^cr of that Canadian grant were. 

Ps° Mr. RocKwooD. I will state those as nearly as I can remember 

^jg them. We paid $5,000 cash. There is an agreement that the town 

|g of Fort Frances shall have the right to purchase for its municipal uses 

3jJ power not exceeding, I think, a thousand horsepower at $14 or $16 . 

Ijp per horsepower per annum; and there is a condition that any power 

which we may not use ourselves shall be available to other purchasers, 
and that if we can not agree with the purchasers on what is a fair 
price the Ontario government may arbitrate that price, so that it shall 
be sold at a fair price. Those in substance are the terms of the agree- 
ment. 

Mr. Stevens. What, if any, provision in any provincial grant, or any 
provision in any contract, or understanding with either the Cana- 
dian authorities or the municipal authorities on the American side, 
has been made for the distribution of power on either or both sides? / 
Is there anv agreement or understanding anywhere about the distri- v/ 

] bution of that power to Canada or to the United States ? 

u Mr. RocKWOOD. There is a provision that one-half of the power 

shall be available for the Canadian side, something of that kind. 
There is no provision with reference to the American side. 

ji Mr. Stevens. In what is that provision contained? y 

Mr. RocKWOOD. In this contract that I speak of. ""^ 

^ Mr. Hubbard. In the Canadian grant? 

, Mr. RocKWooD. Yes; in the grant from the Province of Ontario. 

^ The Province of Ontario owned the land on the Ontario side and 

owned the water power, and we purchased it from them. 

Jj Mr. Hubbard. Is that what was represented by the $5,000? 

Mr. RocKWOOD. That is right. 

Mr. Hubbard. You purchased whatever right you may have under 
that grant, but you also purchased some land from them ? 

Mr. RocKWOOD. Four or five acres of land immediately at the end 

^^ of the dam, and necessary for manufacturing purposes. 

Mr. Bede. Has Canada used the canal on that side? 

^^ Mr. Rockwood. No. The Canadian government commenced thd 

construction of a lock in the seventies, but it was abandoned when 
the construction of the Pacific road was determined on, and they have 
not done any construction work since. 

^ Mr. Hubbard. Do you mean the Canadian Pacific Railroad; not 

'^ the Canadian Northern ? 



lit 



e, 



S 



41103—08 2 



18 DAM ACROSS RAINY RIVBR. 

Mr. RocKWOOD. The Canadian Pacific, nearly thirty years ago. 
We went ahead and completed that canal which the Canadian govern- 
ment had commenced for a waste canal. 

Mr. Bede. Was that of some advantage to you people? 

Mr. RocKwooD. Possibly some, but not very great. 

Mr. SxEvifNS. Will you place in the record here a statement as to 
the law of either the Dominion of Canada or the Province of Ontario, 
or both, as to the ownership or proprietary interest in the land under 
the river bed to the thread of tne stream, and the water above that; 
what governmental interest is there in that land and in that water 
in Canada? 

Mr. RocKWOOD. Before the execution of this contract the Province 
of Ontario owned the land and owned the riparian rights, and in the 
«oil, under the water to the center of the stream to the international 
boundary, and the right to use the water power. The government 
of the Dominion of Canada had the power to preserve navigation 
similar to the power which our Federal Government claimed, but 
the Dominion of Canada has no proprietary interest in the land or 
.the water, and we purchased from tne Province of Ontario just as 
we might have purcnased from any other owner. 

Mr. Hubbard. Are there any treaty provisions that affect the 
control of this stream, particularly of its navigation? 

Mr. RocKwooD. The original treaty of peace with Great Britain 
in 1783 declares that this waterway shall be the international bound- 
:ary. The Webster- Ashburton treaty of 1842 declares again that 
the center of the stream is the international boundary, and declares 
that this waterway shall be free to the citizens and subjects of both 
countries, so that by treaty between the two countries the right of 
navigation is preserved to both, and for that reason the construction 
of tms dam was approved by the ParUament of the Dominion of 
^Canada as well as by the legislature of the Province of Ontario. 

Mr. Hubbard. Will you put the evidence of that approval in? 

Mr. RocKWOOD. Yes; I can furnish a copy of that, out it will take 
a little time to get it. 

Mr. EscH. Was there anything \\dth reference to this in the Rush- 
Vagot treaty? 

Mr. RocKWOOD. If there was I have overlooked it; I am not aware 
tthat there was. 

Mr. EscH. That was subsequent to the Webster- Ashburton treaty? 

Mr. Stevens. I think that was in 1819. Have you covered all the 
'different facts that you know about, and that have reference to this 
proposition ? 

Mr. RocKwooD. I think I have. 

Mr. Stevens. Then we will start in upon the different points in 
•tthe veto message, and we would like to have you discuss them in the 
order in which the President has discussed them: "First. There 
: should be a limited or carefully guarded grant in the nature of an 
option or opportunity afforded with reasonable time for development 
or plants and for execution of the project.^' 

Mr. RocKWOOD. That goes to the question of law, the title to the 
property, and to the nature of the powers of the Federal Govemirent; 
and if it will serve the purpose I should be glad to discuss those 
v»questions of law, and then, perhaps, draw conclusions from them 
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finally with reference to specific questions that the President has 
suggested. 

Mr. Stevens. That is to say, you think your discussion would 
answer most of these different propositions? 

Mr. RocKWooD. I think all. 

Mr. Stevens. Then it will save time for you to proceed in your 
own way, subject to such questions as the committee may wish to ask. 

Mr. RocKWOOD. I have a statement in which I have incorporated 
several propositions of law, and it embodies some of the facts that I 
have stated here, but it does not embody them all, so I would like to 
file that statement. 

First, this land was patented to Alexander Baker in 1884 — the shore 
land. He resided on it for about fifteen years then, claiming home- 
stead rights. The survey was not made until 1881. Immediately 
upon the filing of the survey he made his application under the home- 
stead laws, and afterwards perfected his proof, and the patent was 
issued to him in 1884. That is recorded m volume 11, page 381, in 
the office of the recorder of the General Land Office. It is a patent 
of the shore land, lot 1, section 27, town 71, range 24, and other par- 
cels. The water power lies against this particular parcel, and the 
patent conveyed the land without any reservation or restriction what- 
ever, it being the ordinary form of Government patent. 

Now, I think the following propositions are established, and that 
there is no judicial difference or opinion respecting them: First, 
United States patents are construed according to the law of the State 
in which the lands lie. Second, in the State of Minnesota a patent 
of shore land without restriction or reservation carries to the grantee 
everything which the United States has power to grant, and any 
attempt to make a subsequent grant is void. 

Mr. Hubbard. Was this grant by the State of Minnesota? 

Mr. RocKWOOD. By the United States. 

Mr. Hubbard. I did not catch the force of what you just stated. 
You were speaking of the effect, I thought, of a grant in the State of 
Minnesota. 

Mr. RocKWOOD. I am speaking of a grant by the United States of 
land lying in Minnesota. 

Mr. RocKwooD. Third. The riparian owner has the exclusive right 
to occupy and use, and he may sever and convey the right to use the 
shallow water adjacent to his lands in any way not detrimental to the 
public right of navigation. 

Fourth. Among the rights of a riparian owner is the right to use the 
flowing water for power purposes by the usual methods, doing no 
injury to the public right of navigation. 

Fifth. In the State of Minnesota the title to navigable waters and 
the soil under them is in the State in its sovereign capacity in trust 
for public uses. 

Sixth. The State can not use the water nor the soil under them for 
any revenue purposes. 

Seventh. The power of Congress respecting navigable waters is 
derived from the commerce clause and it is limited to that which is 
necessary to preserve or promote the public right of navigation. 

Mr. EscH. You do not think those propositions have been altered 
by the fact of this being an international boundary? 
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Mr. RocKWOOD. I will call your attention first to the decision of the 
circuit court of appeals of the sixth circuit in the case of the United 
States against the Chandler-Dunbar Water Power Company. 

Mr. Hubbard. Is that cited in your brief? 

Mr. RocKwooD. It is not, but 1 will add it. It was not called to 
my attention until yesterday. This decision was affirmed Monday 
morning by the Supreme Court of the United States. 

Mr. EscH. Is this the St. Marys River case ? 

Mr. RocKWOOD. Yes; and it affirms the court of appeals. This 
case was about as follows: The Falls of St. Mary at the outlet of Lake 
Superior are not abrupt, but extend over a considerable distance. 
There is a fall of 18 feet in perhaps a quarter of a mile. Two concerns 
owned different portions of the land on the Michigan side against the 
falls, one the Michigan and Lake Superior Power Company and the 
other, this defendant, the Chandler-Dunbar Water Power Company. 
The Michigan Lake Superior Power Company under an act of Con- 
gress was proceeding to divert waters from the original channel of the 
river and carry them across a neck of land, in a canal, and utilize 
them by means of a power house at the foot of the canal. The Chand- 
ler-Dunbar Company, the defendant, owned a portion of the land 
against the fall of the natural stream, the natural channel, and there 
was about 9 feet of fall in front of its land. At some distance from 
the shore there were two very low rocky islands of small extent. 

The Chandler-Dunbar Company was complaining of the diversion 
of water by the Michigan Power Company, and the Michigan Power 
Company undertook to get title to these two islands by filing script 
or making some application through the Interior Department, claim- 
ing that the Chandler-Dunbar Company did not have any right in 
the river itself, nor to these two islands which lay out in the river. 
The result of that application before the Interior Department was a 
recommendation by some officer, I believe the Secretary of the Inte- 
rior, to the Attorney-General to commence an action for the purpose 
of determining what were the rights of the United States in these two 
islands. The Chandler-Dunbar Company claimed it owned a patent 
of the shore land, just as we claim here. They claimed, just as we do, 
that the question of title to the bed of the river in front of them was 
a question of State law, to be determined by the legislature, or by the 
decisions of the courts of the State of Michigan, and was not a Ques- 
tion of Federal law, that the Federal Government by its patent or the 
shore land had parted with all it had, and that after that patent the 
sole question as to the title to the bed and the right to use the water 
was between them as the owners of the shore and the State of Michi- 
gan, just as we claim here. 

The court summarizes its conclusion in this way, and the relevant 

Propositions established by the decision of the Supreme Court of the 
Fnited States, as we understand them, are as follows: 

First. The original State which united under the Constitution owned the land sub- 
merged by the navigable waters within their respective boundaries in right of their 
sovereignty. 

Second. This ownership was not surrendered by their union, and remained unaf- 
fected thereby except to that extent that they might be affected by the exercise of 
the power delegated to the United States to regulate commerce between the States 
and foreign countries. 

Third. From the acquisition of territory by the United States, such new territory 
was held, the terra firma as well as the submerged lands, in trust for the several new 
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States which would thereafter be formed from such territory, subject, however, to the 
right retained by the United States on parting with it to sell the land for revenue, and 
this doubtless included lands in islands as well as elsewhere, which the United States 
should regard as valuable and claim for itself. 

Fourth. This trust was executed by the United States, and the ownership of the 
submerged lands relinquished when any State thus formed could be admitted into the 
Union, for upon such admission the new State was entitled to the same right of sover- 
eignty and be upon an equal footing "in all respects" with the original State. And 
this was one of the express conditions of the deed of session executed March 1, 1784, 
by the State of Virginia to the United States Government, of the Northwest Territory, 
out of which the State of Michigan was formed. 

My understanding is that this territory where we are is part of that 
same ground. The State of Minnesota was not carved wholly out 
of the Northwest Territory, but that portion east of the Mississippi 
River was. 

Fifth. In the case of the State of Michigan, the condition was performed by the act 
of Congress of June 16, 1836, by which it was admitted with its northern and eastern 
boundaries on the international boundary, the new State to be "on an equal footing 
with the original States in all respects whatever." And thereupon the title to the 
land submerged by the navigable waters of the State was transferred to the State. 
But the title to the mainland and of such islands as it should claim was as in other cases 
expressly reserved to the United States by the act of admission, to be sold for the benefit 
of all the States. 

Sixth. The title to unsurveyed and unclaimed islands in submerging waters is of the 
same character with that of the bed of the stream or other navigable waters. 

Seventh. The ownership by the State of lands submerged bv navigable waters is in all 
the States, and equally in them all, subject to such control by the United States as is 
necessary to the exercise of the power to regulate commerce. To this extent only is the 
complete title impaired; 

Eighth. The United States has therefore in its several departments — ^legislative, 
executive, and judicial — recognized the right of the State in which such suomerged 
lands and unclaimed islands are situated to make such disposition of them as it pleased. 

Ninth. The State of Michigan, as have other States, has relinquished them to the 
riparian owner. 

And they held that after making this title to the shore land the 
United States has no such title legally or equitably as would enable 
the Government to maintain a bill to remove a cloud from the title 
originating in this patent and claimed under it, and^the suit of the 
United States was dismissed. 

Mr. Hubbard. You claim the United States has nothing to do with 
the use of water for power if that use does not affect the navigation of 
streams? 

Mr. RocKWOOD. Absolutely that; that the United States has no 
more right after having parted with the land to say that it shall not 
be used for the development of water power than it has to say that it 
shall not be used to raise potatoes. 

Mr. Hubbard. Would you say that the United States itself could 
not use the water for the purpose of producing power? 

Mr. RocKWOOD. Excepting this, that if the United States for the 
purpose of improving navigation, not for any other purpose, but in 
good faith for the purpose of improving navigation, should construct 
a dam and create a water power, the Government may utilize that 
power and sell it. 

Mr. Hubbard. Incidental to the construction of the work for the 
benefit to navigation? 

Mr. RocKWOOD. Purely as an incident, and it would have no other 
justification whatever. 

Mr. Hubbard. Where does that power rest, or does it exist at all. 
up to the time when the Government does construct such a worki 
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You say that when the work is constructed, which is in good faith 
for the benefit of navigation, the United States may dispose of the 
power which was incidentally created by that work. Tnere was & 
possibilitj at aU times before that, that that may happen. May the 
State or its grantees make such disposition based upon the ownership 
of the submerged land as would prevent the exercise by the Govern- 
ment in the future of that power? 

Mr. RocKWOOD. It could not. The powers which the United States 
Government has it has by virtue of the Constitution, and from what 
are defined particularly as police powers, sovereign powers, the 
power does not exist to part with them. Neither the State nor 
Congress, nor any other power within the nation, except 

Mr. EscH. By amending the Constitution. 

Mr. RocKWOOD. Except through amendment of the Constitution. 
No other power exists to subtract from or diminish in any way the 
police, the sovereign powers of the nation, including the power to 
regulate and protect interstate and foreign commerce. 

Now, the Congress might make all the grants that it could print on 
paper, and if the next day it found it necessary to repeal those grants 
and to exercise its power to regulate and promote interstate and 
foreign commerce, those grants would not stand in the way at all. 

Mr. EscH. That is impued by the reservation in every one of these 
dam bills. 

Mr. RocKWOOD. It is implied, but it would be there if not implied. 

Mr. EscH. But it is an express reservation of the power? 

Mr. RocKWOOD. Yes; but it is a power to be exercised for that 
purpose and no other. Congress could not withdraw the grant for 
any purpose, withdraw its permission to construct a dam for power 
purposes, except for the purpose of protecting navigation. So that 
it does not make any difference what Congress may or may not do, it 
can not tie its own hands or the hands of any future Congress so 
that the Government will not have all the power it ever had to pro- 
tect navigation; there is no question about that. That was settled 
in the Chicago, 111., lake-front case, the case of the Illinois Central 
Railroad v. The State of Illinois, and found in 146 U. S. There the 
State legislature, away back in the early days of railroads, had 
granted to this railroad company the right to use a very large tract 
of shallow water on the Michigan Lake front. After that grant had 
stood on the statute books for many years, and had been partially 
utilized by constructing railroads, railroad yards, and terminal grounds, 
the State legislature repealed the act and undertook to resume pos- 
session and assert the rights of the public in that submerged land of 
the lake. The suit was one to restrain the State from interfering 
with the railroad company in the enjoyment of its original grant, ana 
it was decided first in the State supreme court, brought here, and 
this was the result of it, that the State kept the title to the soil, or bed 
of the lake, and the title to the water, but a title in trust for the pubUc 
uses, and that the State could not abrogate that trust, could not con- 
vey the subject-matter of it, and that the modt the original grant 
amounted to was a license to occupy during the will of the State, and 
that the license was terminated by repeahng the act, and that the 
State might resume its original right to the possessions. 

Now, such powers as the Government has it can not part with, and 
there is no danger, absolutely no danger, in any bill, no matter what 
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the form of it, that Congress might pass, because the powers of tha 
Government, the powers of Congress, are inaUenable. 

Mr. HuBBABD.. Might there not be this danger, that if an absolute 
grant, with no notice on its face of power to resume the thinff granted^ 
were made, and Congress thereafter endeavored to cancel that grant 
that the grantee would have a pretty strong equitable claim to reUef ^ 
very much stronger than if the grant on its face had provided for it? 
As a practical question, it would amount to a good deal, would it not? 

Mr. RocKWOOD. It might under some circumstances, but the law on: 
that subject is so well settled, and so well known 

Mr. Hubbard. When the question comes as to the enforcing of the 
law, you may have the right to enforce it, and yet the person against 
whom you seek to enforce it mav make up such a case growing out of 
the original grant as might mate Congress or the authorities of the 
Government hesitate. 

Mr. RocKWOOD. Of course that is a practical question; there^ 
might be something in that. But what are we proposing to do here? 
that anyone can conceive ought' to be undone. In the first place^ 
every bill that has been proposed has been on its face subject to th0 
right of modification or repeal, so that it carries notice that Congress 
is going to exercise the power if it becomes necessary; and, in the 
second place, we are doing just exactly what the Government itself 
would do if the Government were going to improve that waterway^ 
We are creating a dam with storage, equalizing the flow. 

Mr. EscH. But the Government would have to build the lock. 

Mr. RocKWOOD. The Government would have to build the lock 
anyway. Third, we are proposing to deed to the United States the 
very land which has been selected and designated by those engineers 
as desirable for the construction of a lock, if the time ever comes to 
construct one. 

Mr. EscH. Will you concede that a reasonable exercise of authority 
on the part of the Government in granting to you the right to build 
the dam, to ask on your part the construction of the lock? 

Mr. Hubbard. Whenever required, the grant to fail if they do not 
comply? 

Mr. RocKwooD. Now, no one has suggested to me any reason 
why such a demand should be made. 'Die Government has parted 
with this land just as fully, just as completely, as it has parted with 
any piece of land that it ever owned. Under the law of the State 
of Minnesota' — I have stated the case in my brief — that has been passed 
upon time and time ^gain. We own riparian rights, and we have 
the right independently of any legislation to construct the dam l&ad 
utilize the water power. That is a part of our property. ' 

Mr. Hubbard. You stand on the proposition that the United States: 
has no right to interfere with that as long as you do not interfere 
with navigation; that the United States can not prevent your doing; 
it? 

Mr. RocKwooD. I think that; is the law. I think that Congress 
may properly pass this kind of an act; it passed it heretofore: That 
before we actually proceed we shall submit our plans, and let the 
Chief of Engineers say whether what we propose to do is an obstruc- 
tion to navigation or not. 

Mr. Hubbard. You think then that the only value of an act of 
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Congress is a certificate that your work will not interfere with 
navigation ? 

Mr. RocKWOOD. I think that is the sole effect of it. Every city — 
I suppose the city of Washington, through Congress, which is the 
legislative body — has fire ordinances, and it prescribes that within 
certain limits no building shall be erected excepting a fireproof build- 
ing. Now, I own a piece of ground, say, on Pennsylvania avenue, 
and I have owned it perhaps for fifty years. I have not utilized it, 
but I have owned it and paid the taxes on it and just let it lie there, 
making no use of it whatever. But finally I decide that I want to 
put some sort of a building on it, and I find that Congress has required 
that before I shall go ahead, I shall submit my plans to the building 
inspector, or some other officer, and that I can not proceed at all 
unless the plans comply with the building ordinance, in putting up a 
building that will not be a peril to* other buildings. Now, when I 
have submitted those plans, when I have complied with the law in 
preparing the plan and am ready to comply with the law in erecting 
the builaing, Congress, or the legislative council (whatever may be 
the municipal authority), is not selling or granting to me any priv- 
ilege in issuing that permit. What it is doing is to restrict me in the 
use of my own property. It is a local restriction to say that I shall 
use the property in a way to do no other any injury, but it is not any 
answer to my demand for a permit to say that I have had the oppor- 
tunity to put that building up for fifty years and have not done it. 

Mr. EscH. We have granted the right to build dams, and as a con- 
dition required the construction of a lock which would take care of 
navigation. I think we did that in giving the right to build a dam 
at Davenport, Iowa, across the Mississippi River, and I think that 
was the case in the Muscle Shoals bill respecting the Tennessee River 
also. But the dam, of course, avoided the rapids and improved 
navigation. 

Mr. Hubbard. The Tennessee River at certain seasons, I imagine, 
is not navigable over those shoals, so to that extent it is a case which 
is parallel to this. 

Mr. RocKWOOD. I understand in those cases a dam would prevent 
such navigation as was before possible at certain times and under 
certain difficulties navigation was before possible, but the dam would 
prevent it. Now, in tliat case undoubtedly it would be a proper 
exercise of power to say, ^'If we permit you to cut off such use of the 
river as is possible, then you must furnish an equivalent by means of 
a lock.'' Here loose logs can run down, and we have got to put in a 
log sluice; that is required. 

Mr. Hubbard. Required by what? 

Mr. RocKWOOD. I do not know whether it is expressed in the act, 
btit required by permits of the Secretary of War. 

Now, I think nothing could be better estabhshed than that this 
is a mere supervision of the exercise by us of the right to improve 
and use our own property, and to require us to construct a lock 
that might cost one, two, or three himdred thousand dollars would be 
simply exacting from us that money without right as a condition of 
using and improving our own property. 

Mr. EscH. When you submitted your plans to the War Depart- 
ment, they made no demand that you should construct such a lock? 
' Mr. RocKWOOD. Nobody suggested it, so far as I know. 
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Mr. EscH. But you ceded to the Federal Government enough land 
so that such lock could be constructed when demanded by the War 
Department? 

Mr. RocKWOOD. That deed has not been made. They have asked 
for it, and we have never refused it. We are ready to make that 
deed. We do not think that we are obliged to do even that, but. 
we did not want to take a position that was unreasonable, and we 
acceded to that request. But we do not think it would be reason- 
able to require us to expend one, two, or tl^ree hundred thousand 
dollars; I don't know how much it would cost, but it would cost a 
large sum 

Mr. EscH. Your idea being that the construction of this dam will 
not interfere with navigation as it now exists and has existed, but in 
fact would improve it? 

Mr. RocKWOOD. That is absolutely true. 

Mr. EscH. Therefore you ought not to be burdened with the con- 
struction of a lock which would further navigation? 

Mr. RocKWOOD. No, an artificial improvement, which has not been 
made necessary by anything that we have done or propose to do. 
Every single interest on that river, on both sides, every steamboat 
owner, wants this work completed, and is waiting anxiously to have 
it, because they will be better off when it is done. 

Mr. Bede. It will raise the water above. the dam about 6 feet. 

Mr. Hubbard. You stated that it would not affect the rights of 
the portage. 

Mr. RocKWooD. Not at all, not affect it by an inch. 

Mr. EscH. I thought you said that the flow of water below the 
dam would be better than it is now, that it would allow the boats to 
come up to the dam; that the dam would be the limit of navigation 
from above, and that there would be a very small interval of space. 
That is why I thought it mi^ht shorten the portage. 

Mr. RocKWOOD. No, practically it would not, because a dam there 
can not be constructed in a straight line across the stream. Those 
rocks are so set that the dam must be V-shaped. 

Mr. EscH. It does not make much difference if it is only four or 
five hundred feet anyhow. 

Mr. RocKWooD. It would not make much difference. 

Now, I want to read two or three paragraphs from the decisions 
of the supreme court of Minnesota to show tnat I have stated cor- 
rectly the law of the State. 

Mr. Esch, vou undoubtedly know Judge Mitchell, of Winona, per- 
haps the ablest judge that we have had on the supreme bench of 
Minnesota, and this decision in the case of Lambrey v. The State 
of Minnesota, in 52 Minn., 181, has become a classic. It is quoted 
over and over again by text writers and in the decisions in other 
jurisdictions. He says: 

There are certain matters which are so well settled that they may be summarily 
disposed of at the outset. Without troubling ourselves to consider what were the 
rights of the United States in these watere before they conveyed the land bordering 
on them, it is well settled that, having disposed of land bordering on a meandered 
lake by patent, without reservation or restriction, they have nothing left to convey, 
and consequently the Land Department was thereafter without jurisdiction, and the 
Gilmore patent, issued in 1873, was inoperative and void; also that a meander line is 
not a boundary, but that the water whose body is meandered is the true boundary, 
whether the meander line in fact coincides with the shore or not; also, that grants by 
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the United States of its public lands on streams or other waters, made without reser- 
vation or restriction, are to be construed according to the law of the State in which 
the lands lie; and, consequently, whether the land fonning the beds of these lakes 
belong to the State, or to the owners of riparian lands, is a question to be determinied 
wholly by the laws of Minnesota. In support of these propositions we need only to 
cite Hardin v. Jordan (140 U. S., 371) and Mitchell v. Smale (140 U. S., 406). 

The question whether the right to utilize a right for water-power 
purposes was a riparian right was raised eariy in Minnesota, and in 
the case of Morrill v. St. Anthony Falls Water Power Company (26 
Minn., 222) the plaintiff and the defendant each had riparian 
rights, the power company was diverting water from the frontage, 
and the plaintiff Morrill brought suit to restrain the diversion. . He 
was not using his water privilege at all; but he owned the land, and 
the court first quoted quite a large number of decisions, the trend of 
which was to sustain the position of the plaintiff, and he says: 

As it seems to us, none of these opinions state the case too strongly. If the right 
exists jure naturae, because the land has by nature the advantage of being washed 
by the stream, it is impossible to see how any such distinction as defendant claims 
can be made as to the peculiar uses which the riparian owner may make of the water. 
The limit to the private right is imjwsed by the public right, and the private right 
exists up to the point beyond which it would be inconsistent with the public 
right. We think the right in the riparian owner to put the water to any useful pur- 
pose may be sustained by considerations of public policy. It is certainly for the inter- 
ests of tne public that where the waters of a navigable stream may, without interfer- 
ing with the public right, be put to some useful purpose, the right to so use them 
should exist. 

That question has been before the Supreme Court in various forms 
a number of times, and the last time was in the Ninety-first Minne- 
sota, in the case of the Crookston Water Works Power and Light Com- 
pany V. Sprague, page 461 : 

Subject to the control of Congress in proper cases, and independently of statute, the 
right of riparian owners to construct, mamtain, and operate dams upon rivers and 
streams in this State is firmly established by the decisions of this court. 

This was a navigable stream, being the Red Lake River at Crooks- 
ton. Here is a quotation from the case of Gilman v, Philadelphia (2 
Wallace, 713, Supreme Court of the United States) . The question was 
whether a bridge might be built across the Schuylkill River, I believe, 
by the city or Philadelphia, and a riparian owner further, up the 
stream was objecting. In discussing the powers of Congress in 
respect to it the court says this : 

Commerce includes navigation. The power to regulate commerce comprehends the 
control, for that purpose and to the extent necessary, of all the navi^ble waters of the 
United States wnich are accessible from a State other than those m which they lie. 
For this purpose they are the public property of the nation and subject to all the 
requisite legislation by Congress. Gibbons v. Ogden (9 Wheat., 1); Corfield v. Coryell 
(4 Wash., C. C. 378). Thia necessarily includes the power to keep them open and free 
rrom any obstruction to their navigation, interposed by the State or otherwise; to 
remove such obstructions when they exist; and to provide, by such sanctions as they 
may deem proper, against the evil and for the punishment of offenders. For these pur- 
poses Congress possesses all the powers which existed in the State before the adoption 
of the National Constitution and which have always existed in the Parliament in 
England. 

Mr. Hubbard. You claim that this dam does not interfere in fact 
with the navigation of the stream ? 

Mr. RocKWOOD. It does not interfere with the navigation of the 
stream in any single ^particular. In every important respect it 
vastly improves navigation. 



DAM ACROSS RAINY RIVEB. 27 

Mr. Hubbard. Could you build the dam without the consent of 
Congress? 

Mr. KocKWOOD. I think we could, but we did not want to be placed 
in any such position; but I think we could. 

Mr. Hubbard. I understand that. 

Mr. EscH. You could not without the consent of the Ontario gov- 
ernment, could you ? 

Mr. RocKWOOD. No; we could not have done that because we 
didn^t own the land. The Ontario government owned the land; but 
owning the land I think we could. I think the law there is sub- 
stantially the same as here. 

Mr. Hubbard. That is, your ownership of the riparian rights gives 
you the right without the consent of anybody else to bund a dam 
which will not in fact interfere with navigation? 

Mr. RocKwooD. I think that is the law absolutely, with this qualifi- 
cation; so long as Congress, with proper authority, as a means of 
inspection and supervision, requires us to submit our plans in advance 
so that it may be determined whether we are going to do injury or not, 
I think Congress is properly exercising its power. But when it sets 
back and says: ^'We do not care what your plans are, you can not 
build the dam," I think that is a wholly different question. 

Mr. Hubbard. You concede that the Government might build this 
dam, and in so doing might incidentally create water power. In. 
that case I suppose you would further concede that the Government 
might sell the water power? 

Mr. RocKWOOD. I want to add to that in this way: The Govern- 
ment will have the right to construct this dam and raise the water up 
to the ordinary high-water mark, but in doing that it would do 
navigation substantially no good at all. It can not go further thau 
that without condemnation of our property and paying its value. 

Mr. Hubbard. That is, it can not construct a work for the purpose 
of creating water power? 

Mr. RocKWOOD. It can not construct a work for any purpose 
beyond that point until it acquires the additional land by condem- 
nation, or purchase, or some other means. 

Now, we are carrying this dam above ordinary high-water mark, 
and we are obliged to do it in order either to fully utilize the power, 
or to effect any substantial improvement to navigation. In order 
to build such a dam as we are gomg to build, Congress would have to 
acquire our property, and womd have to pay the value of it, and to 
pay for the riparian rights. 

Mr. Hubbard. Suppose it acquii*es the right in the bed and on 
the banks of the stream that womd be necessary for the construction 
of a dam, you concede that the Government may thereby incidentally 
create the water power, but it could not construct a dam for the pur- 
pose of creating the water power. May it sell the water power? 

Mr. RocKWOOD. I think it can. 

Mr. Hubbard. If it chose, instead of building a dam itself, to 
permit the building of it, under its power to control navigation, by 
a private corporation, and might it not make a provision in that 
grant that it may have the same right to dispose of water power 
created by that or to impose the same terms on the sale of it as it 
would have to sell it if created by itself ? 
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Mr. RocKWOOD. Yes; it could grant that power to a public cor- 
poration organized to improve navigation, and that company could 
condemn and pay for our property. 

Mr. Hubbard. In other words, is there any difference in what may' 
be done by the water power created, whether incident all v by the 
Government building the dam or created by the building of the dam 
with the consent of the Government ? 

Mr. RocKWOOD. There is this practical difference: The power of 
condemnation can only be exercised for the purpose of improvement 
of navigation. For power purposes the power is of no use unless it 
can be used for manufacturing purposes, and that requires additional 
. land, and for that you can not condemn; so that I do not think 
Congress could convey or could grant power to any corporation that 
that corporation could afford to exercise. 

Mr. Hubbard. It would fully provide, would it not, that the Gov- 
ernment could not sell the power which was incidentally created by 
its construction of the dam? 

Mr. RocKWOOD. It can sell it and get what it can for it, but its 
market would be restricted. 

Mr. Hubbard. Further than that it could not dispose of the power 
commercially except by acquiring additional land, could it? 

Mr. RocKWOOD. No; so as to be practicallv available, excepting 
possibly it could be accomplished, perhaps, in this way: A navigation 
company could be organized and construct the dam to improve navi- 
gation and to use the power incidentally created. Then, perhaps, an 
electric-light company of a public character could condemn a right 
of way to carry electncity away and sell it. But for ordinary manu- 
facturing purposes for wmch that power is available the owners of that 
land are probably the only customers. 

Mr. Hubbard. I am taking the case of a dam built by the Govern- 
ment which you say may incidentally create water power, and I under- 
stood you to say the Government might then sell that water power 
incidentally created by it, but could not develop the power without 
ownership of the ground on the shore. 

Mr. RocKWOOD. No; you could not. 

Mr. Hubbard. Could not condemn for that purpose. It would 
follow, therefore, that the Government could not sell water power 
under those circumstances. 

Mr. RocKWOOD. Practically, that is true. 

Mr. EscH. I think that eminent domain would not go to the trans- 
mission of that power for commercial use. 

Mr. RocKWooD. It might go to the transmission of electric power. 

Mr. Bede. Do they not do it now in Minneapolis? 

Mr. RocKWOOD. On the question of transmission of electric power 
ior pubHc use the decisions are pretty evenly divided. Our own 
supreme court has held that they may be publicly used, but there is 
no market either for that sort of powder there, and there will not be 
until there is a city, and there will not be a city until there is manu- 
facturing there. 

I would like to call your attention in this connection to the speech . 
of Senator Teller in the Senate upon this subject, which is in the 
Congressional Record of April 2, pages 4411 and following, in which 
he discusses the question at great length and cites a great many cases, 
and the cases are uniform. The cases are as thick as flies in the 
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summer on this question, and there i^ absolutely no diversity. They 
are just as uniform as they are upon the question of whether a man is 
liable to pay upon a promissory note, or whether land can be con- 
veyed by deed. There is no diversity that I have discovered. 

Mr. EscH. What do you think of the suggestion of the President 
with reference to the time limit of grant? 

Mr. RocKWOOD. In answer to that question I have simplj this to 
say, that a time limit is right and proper so far as it is essential to the 
exercise of this supervision, but when that time limit has expired 
the right to build is no more forfeited than the right to improve 
property in the case I have mentioned would be forfeited if the owner 
did not build within a time specified under municipal building ordi- 
nances. He still owns the property, and if he can not build within 
the time first limited, he has a right to go back and submit plans 
again, and have them passed upon. 

Mr. Hubbard. That brings you back again to the old proposition 
that vou have a right to build a dam without anybody's consent, pro- 
vided it does not interfere with navigation, and that the office of Con- 
fress is simply to inquire in a formal way as to what you are going to 
o with respect to navigation. 

Mr. RocKWOOD. I thmk that is absolutely right. 

Mr. Hubbard. And your other proposition depends upon that? 

Mr. RocKWOOD. Yes; if Congress had anything to ^rant, if it had 
any property to convey, the question would be- entirely different, 
but it has not; and that is, I think, settled so far as anything can 
possibly be settled. 

Mr. Hubbard. Do you want to make any statement of your view 
based updn a possibility that Congress might be considered as having 
something to grant, whether in that case there ought to be a Umit, 
and if so, what the limit ought to be; whether the right should 
expire without any compensation to the Ucensee at tHe end of that 
time, or, if compensation were granted, whether for the valuation 
of the right. Have you considered those questions at all? 

Mr. RocKWOOD. Our position is this: Here is a great Government 
on one side and a citizen on the other, trying to carry on a useful 
industry. I think, if possible, w^e ought to arrive at a common 
ground as to what the respective rights and duties of the two parties 
are, and before making any suggestions as to what would be a rea- 
sonable compensation for what is granted some one should point 
out something that is granted. 

Mr. Hubbard. That is the other proposition. 

Mr. RocKWOOD. Then the compensation should be fixed with refer- 
ence to the right that is given. Until some one does point out some- 
thing, until some one suggests — I have not heard the suggestion yet — 
that the United States has anything to grant. 

Mr. Hubbard. Do you not find a pretty strong hint of that in the 
veto message, where the people's right in flowing waters is disposed of? 

Mr. RocKWOOD. I think the President must have suppo:.ed that 
this was Government land. 

Mr. Stevens. There is one phrase in the message: ''In place of the 
present haphazard policy of permanently alienating valuable public 
property.'' 

Mr. RocKWOOD. I think he supposed that this act related to public 
property and not to granted property. 
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Mr. Hubbard. You do not think, then, that he supposed that the 
banks, being in private ownership, the public might have ownership 
in the water other than for navigation purposes? 

Mr. RocKWOOD. I think he must have been misinformed of the fact. 
I still have unbounded respect and admiration for the President, but I 
was taught long ago to read the decisions of the Supreme Court for 
the law. 

Mr. Stevens. Did you find in that decision of the Supreme Court 
rendered last Monday anything that bore upon this question? 

Mr. RocKWOOD. I could not get the decision. The clerk said that 
it would not be ready until the last of the week. I read into the 
record the decision of the circuit court of appeals which the Supreme 
Court affirmed. 

Mr. Stevens. And that did bear upon this proposition? 

Mr. RocKWOOD. Directly and exactly on this proposition. 

Mr. Stevens. That is important. 

Mr. RocKWOOD. And sustains my position. 

Mr. Bede. If the Government should impose any serious burden, 
could you make the enterprise a success ? 

Mr. RocKwooD. Probably not. 

Mr. Hubbard. That would be dependent upon the enterprise. Of 
course the amount and the propriety of imposing it would depend 
upon the expenditure to be made by those who took the grant. 

Mr. Stevens. Do you conceive that if we did nothing, and your 
time limit expired on the 1st day of July, that there is any sort of 
forfeiture that could be enforced against you ? 

Mr. RocKwooD. The United States hasn't any right of forfeiture. 
I do not think, Mr. Chairman, that the United States has the power 
to cause us to forfeit anything, because I do not think that the United 
States has granted anything. 

Mr. Stevens. Of course there is no property right that the United 
States has granted that it could take back. 

Mr. RocKWooD. No. 

Mr. Stevens. The only thing it could do would be to extend or 
not extend a privilege that has already been granted you. 

Mr. RocKWOOD. I stated— possibly while you were out — what I 
think the law is on that subject. 

Mr. Stevens. You need not restate it now. 

Mr. RocKWOOD. I would be glad to restate it. I think that it is 
proper on the part of Congress to ask us to submit our plans for 
inspection and improvement, but if Congress refuses tq inspect any 
plan, and says ^^ It makes no difference what the plans are, you' can 
not build anyway,' ' then I think we can go ahead and build. But I 
do not think that men with money would dare, perhaps, to rely 
upon my judgment. 

Mr. Stevens. Is it your opinion that the second ground stated by 
the President, ^^Such a grant of concession should be accompanied 
in the act making the grant by a provision expressly making it the 
duty of a designated official to annul the grant if the work is not 
begun or plans are not carried out in accordance with the authorit}^ 
granted" — supposing you deviated from the act of Congress or the 
Bcense from the War Department, what would be the authority of 
the Government in such a case ? 
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Mr. RocKWOOD. The authority of the Government would be to do 
whatever might be necessary to do. 

Mr. Stevens. We could exact penal provisions, could we not? 

Mr. RocKWOOD. wSo far as would be necessary to preserve the right 
of navigation. 

Mr. Stevens. There are penal provisions, as a matter of fact, on 
the statute books npw, are there not? 

Mr. RocKWOOD. Yes; those are enforced. I have no doubt of the 
validity of those. 

Mr. Stevens. Will you please put iii here the laws relating to the 
penal provisions? 

Mr. KocKwooD. Yes. 

Mr. Stevens. Now, further, could not the United States tell you 
to take out that which is already in the navigable waters, or if you 
refused and did not take it out, remove it itself and compel you to 
pay the bill, if it could collect anything? 

Mr. RocKwooD. There is no doubt, if it were done in good faith for 
the promoting of the rights of navigation. 

Mj. Stevens. Assuming everythmg was in good faith. 

Mr. RocKWOoD. And for the single purpose of promoting naviga- 
tion. 

Mr. Stevens. And that is done quite often in this country? 

Mr. RocKwooD. Yes; frequently. 

Mr. Stevens. So that there is a right of forfeiture in a way under 
another form? 

Mr. RocKWOOD. There is a power in Congress which Congress can 
not divest itself of, promoting the right of navigation. 

Mr. Hubbard. But in the case of the power vested in an officer to 
proceed to require you to remove it. 

Mr. RocKwooD. I haven't investigated the statutes with reference 
to that, but if no officer is empowered some officer may be empowered 
to do it. 

Mr. Stevens. I think Congress has provided for that; I think the 
Secretary of War has that authority now and that it is ample. 

Mr. Hubbard. Please cover that feature in your examination of the 
statutes. 

Mr. Stevens. Now, as to the third proposition: 

It should also be the duty of some designated official to see to it that in approving 
the plans the maximum development of the navigation and power is assured, or at 
least in making the plans these may not be so developed as ultimately to interfere 
with the better utilization of the water or complete development of power. 

Is or is not that covered to some extent in the act of May 21, 1906, 
relating to the construction of dams in navigable waters? In other 
words, does that act provide that the Secretary of War and the Chief 
of Engineers shall, in approving the plans, seek to abolish the very 
thing stated in that third objection? 

Mr. RocKWOOD. I think that is true. 

Mr. EscH. In , your case you maintain that you are completely 
utilizing the power at this place ? 

Mr. KocKWOOD. We are. These plans and these photographs show 
that. These plans are designed to aevelop every pound of power that 
is possible. 

Mr. Hubbard. Will you put in the record, either at large or by 
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reference, the several reports of the engineers dealing with this 
project? 

Mr. RocKWOOD. I will do that. I do not know how full those reports 
are. My communications with the engineer have been chiefly verbal, 
in St. Paul. 

Mr. Stevens. The fourth proposition is : 

There should be a license fee or charge which, though small or normal at the outset, 
can in the luture be adjusted so as to secure a control in the interests of the public. 

I suppose you discussed that in my absence? 

Mr. KocKwooD. I discussed that, and I said that is based upon 
the assumption that this is Government property which is being 
granted, and it overlooks the fact that the Government granted all 
that it had to grant twenty-five years ago when it patented the land. 

Mr. Stevens. Fifth: 

Provision should be made for the termination of the grant or privilege at a definite 
time, leaving to future generations the power or authority to renew or extend the con- 
cession in accordance with the conditions which may prevail at that time. 

Mr. RocKWOOD. That is based upon the same misapprehension, I 
think. 

Mr. Stevens. There is nothing further that you desire to submit 
in addition to what has already been submitted? 

Mr. RocKwooD. I know of nothing further. 

Adjourned at 1.20 p. m. 

Following additional statements were filed by Mr. Rockwood: 

The New Willard, 
Pennsylvania Avenue, Fourteenth and F Streets. 

Washington, D. C, May 2, 'l908. 
Hon. F. C. Stevens, 

Chairman Subcommittee^ House oj Representatives , 

Washington, D. 0. 

Dear Sir: I hand you herewith copy of ''The act of Parliament 
of the Dominion government of Canada,'' which gives us the right to 
construct a power dam on Rainy River. This Canadian company, 
namely, the Ontario and Minnesota Power Company, is a Canadian 
corporation and corresponds to the Rainy River improvement Com- 
pany on the Minnesota side of the international boundary. Both of 
these corporations are owned by the Backus-Brooks Company — ^myself 
and a few of our close associates. I am president of both of these 
companies; likewise the financing for the purchase of property and for 
development work done up to date has all been done by ourselves. 
We have not issued or sold any securities to the public. Mr. Rock- 
wood has stated to your committee substantially all the facts con- 
cerning this development up to date. 

However, to what he has said I might add that the Backus-Brooks 
Company own 30 per cent of the Minnesota and International Railway 
Company. This road was extended from Bemidje to International^ 
Falls, a distance of some 110 miles, at an expense all told of something 
like $2,500,000, practically for the sole purpose of the inducement 
offered on account of this water-power development. This project 
has received a large portion of my time for the past fourteen years. I 
do not hesitate to say that to the efforts of mygelf and associates in 
developing this project is almost entirely responsible for the great 
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development of that portion of northern Minnesota. At Interna- 
tional Falls there are already approximately 1,000 people. At Fort 
Francis, across the river, there are about 1,200 people. The home- 
steaders within convenient access of these towns number probably 
three times as many as there are in these towns. Practically all of 
these people have gone there having this water-power development in 
mind as the greatest inducement. The constructive development up 
to date, including the wasteway canal and the construction material 
on hand and manufactured, represents a cost of approximately three- 
quarters of a million dollars, to say nothing about the purchase of the 
real property. Add to this the cost of our railroad investments and 
manv hundreds of thousands of dollars invested in timber to be used 
by the industries to be created by this water power and you will at 
once realize how serious a blow adverse action by Congress will be 
to us. / 

We are not asking Congress for anything new; simply an extension 
of time to complete what it has heretofore granted, and which we have 
been carrying out in the best of faith and as rapidlv as could have 
been expected under existing circumstances. Should, your committee 
desire further or more accurate or detailed facts or figures, I will be 
pleased to furnish anything you may desire. 
Very truly, yours, 

E. W. Backus, 
President Rainy River Improvement Company, 

An act respecting the Ontario and Minnesota Power Company (Limited). 

[Assented to July 20, 1905.] 

Whereas the Ontario and Minnesota Power Company (Limited) 
has by its petition represented that it was incornorated by letters 
patent under the greiat seal of the Province of Ontario dated the 
thirteenth day of January, one thousand nine hundred and five, under 
'*The Ontario Companies act,'' being chapter 191 of the Revised 
Statutes of Ontario, 1897; and whereas the said company has 
prayed that it be enacted as hereinafter set forth, and it is expedient 
to grant the prayer of the said petition: Therefore His Majesty, by 
and with the advice and consent of the Senate and House of Com- 
mons of Canada, enacts as follows: 

1. The company may construct, develop, acquire, own, use, and 
operate the water power now or hereafter existing on the Rainy 
River at or near the town of Fort Frances, in the district of Rainy 
River, in the Province of Ontario, and construct, develop, operate, 
and maintain works, canals, raceways, water courses, dams, piers, 
booms^ dikes, ^sluices, conduits, and buildings in connection with 
the said power, including any increase of the said power on Rainy 
River bv storage or other works on waters tributary to Rainy Lake 
which the company now has or may hereafter have power to con- 
struct: Providmj That no work authorized bv this section shall be 
commenced imtil the plans thereof have first been submitted to ^nd 
approved of by the governor in council. 

2. The company shall from the said water power, including any 
increase thereof from time to time, provide power or electrical energy 
for use on the Canadian side of the international boundary line 
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concurrently as it provides power. or electrical energy for use in th© 
United States, so that from time to time, except as nerein provided, 
there shall not be less of the said power or electrical energy available 
for use on the Canadian side of the international boundary line than 
on the American side; and, subject to the provisions of this act, suieh. 
power or electrical energy shall be delivered on the Canadian side as 
and when demanded. 

3. The power house, generators, transmitters, machinery, appli^ 
ances, and connections necessary for the delivery by the company of 
such power or electrical energy for use on the Canadian side of the 
international boundary line shall be on the Canadian side thereof. 

4. In case of any dispute as to the price for power or electrical 
energy in use or to be provided for use upon the Canadian side of the 
said mternational boundary line, or the methods of distribution 
thereof, or the time within which or the conditions upon which th© 
same shall be furnished for use, such dispute shall, notwithstanding 
the provisions of section 13 of the railway a«t, 1903, be settled by the 
board of railway commissioners for Canada on the application of any 
user or applicant for power or of the company or of the town of 
Fort Frances. 

5. No part of the power or electrical energy to be provided imder 
this act ror use upon the Canadian side of the said boundary line 
shall be diverted to or used in the United States without the order 
of the said board of railway commissioners, made on application of 
which two weeks' notice in writing shall have been served upon the 
mayor and clerk of the town of Fort Frances, or in the absence 
of either one of them, upon a member of the town council in his 
stead. 

6» The said board of railway commissioners shall hfive full juris- 
diction to inquire into and hear and determine any application of 
the company for leave to make such diversion, and if, and so often 
as, it appears to the said board on such an application that there id 
not a reasonable prospect of the utilization within a reasonable time 
of power or electrical energy imemployed, though actually available 
for use, on the Canadian side of the intemational boundary line 
the board shall make an order permitting the diversion of the whole 
or part of such unemployed power or electrical energy, and may 
impose such terms and conditions, including the fixing of the time 
during which such diversion may continue, as the board may deem 
expedient. 

7. The board may order and require the company or any person 
to do forthwith, or within or at any specified time, and in any saan- 
ner prescribed by the board, so far as is not inconsistent with this 
act, any act, matter, or thing which such company or person is or 
may be required to do under this act, and may forbicl the doing or 
continuing of any act, matter, or thing which is contrary to this act; 
and shall have full jurisdiction to hear and determine all matters^ 
whether of law or of fact, and shall, as respects the attendance and 
examinations of witnesses, the production and inspection of docu- 
ments, the enforcement of its orders, the entry on and inspection 
of property, and other matters necessary or proper for the due exer- 
cise or its jurisdiction under this act, or otherwise for carrying this 
act into effect, have all such powers, rights, and privileges as are 
vested in a superior court. 
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8. The practice and procedure under this act on applications to 
the board shall be as nearly as possible that followed on applications 
thereto under the railway act, 1903, and otherwise shall be subject 
to the direction and control of the board. 



Speech of Hon. Henry M, Teller , of Colorado^ in the Senate of the 
United States, Tuesday, March Si, and Thursday, April 2, 1908, 

FEDERAL JURISDICTION OVER NAVIGABLE STREAMS. 

The Senate, as in Committee of the Whole, having under consid- 
eration the bill (H. R. 7618) to authorize the Benton Water Com- 
pany, its successors or assigns, to construct a dam across the Snake 
River in the State of Washington. 

Mr. Teller. Mr. President, I should like to submit some remarks 
on this bill, or on the law touching this proposition, and I will do so 
now, with the indulgence of the Senate. 

The bill involves, direfetly and indirectly — perhaps more indirectly 
than otherwise — a v&rj important constitutional question. It is a 
question that, to my mind, is very clear, and it has been disposed of 
by the Supreme Court of the United States on sundry occasions, 
some of the decisions being at least sixty-five years old. 

Recently there has grown up a new idea in this country — and it 
has been very prevalent in the last few years — that whatever might 
be suggested to be for the public interest should be carried on by the 
General Government without reference to whether there was authority 
to do it or not. I am inclined to make some remarks that I would 
not make, perhaps, on this bill or any other, if it were not for the 
repeated assertion that has been made in high public circles that 
whatever ought to be done we should find a method of doing. 

Not long since the Secretary of State — and I am going to send to 
the desk and have read his remarks, as I have taken them from the 
public press and I have no doubt they appear therein correctly — in 
an address called attention to the fact that the States were not exer- 
cising the powers conferred upon them by their constitutions and 
recognized oy the National Government as pertaining to them, and 
he said when they did not do so they must not complain if the Con- 
gress should assume the right to do what they had failed to do. As 
that spirit seems to be a very general one now, and is very prevalent, 
I want to say a few words about it. I want, in the first place, to 
have read at the desk an extract from the public press. 

The Vice-President. The Secretary will read as requested, in 
the absence of objection. 

The Secretary read as follows : 

Extracts from the speech of Hon. Elihu Root, Secretary of State, delivered at a 
banquet given by the Pennsylvania Society, in New YorK City, on December 12, 
1906. 

Mr. Koot said in part: 

"If any State is maintaining laws which afford opportunity and authority for prac- 
tices condemned by the public sense of the whole country, or laws which through 
the operation of our modem system of communications and business are injurious to 
the interests of the whole country, that State is violating the conditions upon which 
alone can its power be preserved. If any State maintains laws which promote and 
foster the enormous overcapitalization of corporations condemned by the people of 
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the country generally, if any State maintains laws designed to make easy the forma- 
tion of trusts and the creation of monopolies, if any State maintains laws which per- 
mit conditions of child labor revolting to the sense of mankind, if any State maintains 
laws of marriage and divorce so far inconsistent with the general standards of the 
nation as to violently derange the domestic relations which the majority of the States 
desire to preserve, tnat State is promoting the tendency of the people of the country 
to seek relief through the National Govemnient and to press forward the movement 
for national control and the extinction of local control. 

"states not alive to duty. 

*'The intervention of the National Government in many of the matters which it 
has recently undertaken would have been wholly unnecessary if the States them- 
selves had been alive to their duty toward the general body of the country. It is 
useless for the advocates of State rights to inveigh against the supremacy of the con- 
stitutional laws of the United States or against the extension of national authority in 
the fields of necessary control where the States themselves fail in the performance of 
their duty. 

**The instinct for self-government among the people of the United States is too 
Btrong to permit them long to respect anyone's nght to exercise a power which he 
fails to exercise. The governmental control which they deem just and necessary they 
will have. It may be that such control could better be exercised in particular 
instances by the governments of the States, but the people will have the control they 
need either from the States or from the National Government, and if the States fail 
to furnish it in due measure, sooner or later construction of the Constitution will be 
found to vest the power where it will be exercised, in the National Government." 

Mr. Teller. The words '^United States of America" describe 
to the world the nation known as the United States. 

It has a written Constitution, the preamble of which provides: 

We, the people of the United States, in order to form a more perfect Union, establish 
justice, insure domestic tranquility, provide for the common defense, promote the 
general walfare, and secure the blessings of liberty to ourselves and our posterity, 
do ordain and establish this Constitution for the United States of America. 

It is a Government of delegated, limited, and enumerated powers. 

And every exercise of power by the nation must find its authority 
in the Constitution of the United States as originally adopted or in 
the amendments thereto. 

When I speak of the Government as one of delegated, limited, 
and enumerated powers, I do not in any way deprecate it or deny 
to it such powers as are provided for m the Constitution or that 
must follow such enumerated power in order that there may be an 
efficient exercise of the power specifically declared. 

But I can not agree to the doctrine, now somewhat popular, 
that by legislative or judicial construction powers certainly with- 
held may oe exercised, because such exercise may be beneficial, 
or because powers withheld to the people or to the State may not be 
exercised, or if attempted to be exercised, may not be so exercised 
as to meet the approval of the executive, legislative, or judicial 
departments of the Government. 

I do not stand for any hair-splitting theory, but for a fair and 
honest determination. What did the framers and makers of the 
Constitution intend to authorize to be done? 

However desirable it may appear to me that certain powers ought 
to have been given to the Executive or Congress, the question is. 
What did the creators of the Constitution, that is, '^W^the people 
* * * do ordain and establish the Constitution '' — what did. they 
mean to do? And the only way to determine what they meant to 
do was by what they did do. 
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We can never consider the question properly unless we consider 
the conditions at the time the Convention was held to form the 
Constitution, and what defects in the then existing Government 
were to be cured by the change in the character of the Government. 

It may seem to be a waste of time to detain the Senate with a 
statement of the conditions of the United States at the time of the 
assembly of the Constitutional Convention, and it may appear to 
be a reflection on the intelligence of the Senate to call attention to 
what ought to be and doubtless is well known to us all. 

But, Mr. President, we have reached a period in our country's 
history unlike any other period to which we can point. 

We are met with the declaration not once, but many times, from 
those whose duty it is to discharge high and important public duties, 
that their efforts are obstructed by a lack of administrative power. 
Evils are pointed out that ought to be suppressed, but the inquiry 
is. Where is the authority to do it. And if we point to the powers 
of the States, we are told the State will not do it. Evils have been 
pointed out that should be remedied. Congress has been admon- 
ished to find some way by which such evils can be remedied or checked, 
and we have been told that Congress ou^ht to find out some way to 
do it, some way not apparent to our advisers, nor to us. 

If it is asserted that the United States as the proprietor of the 
public lands becomes the owner of the water of the nonnavlgable 
streams fiowing over or along its land, the Government has by its 
legislation authorized the appropriation and use of the water of 
such streams; and the courts or California and the United States 
have treated the prior appropriation of water on the public lands 
of the United States as having the better right than the subsequent 
appropriator, on the theory that the appropriation was allowed 
by license of the United States and after 1866 by statutes of the 
United States. (Lux v. Hagan, 10 Pacific Reporter, p. 721.) 

And if the State does not own the water of the nonnavigable 
streams, the United States, as owner of the public lands, must, 
under the common-law rule of riparian ownership, when it conveys 
its right to the soil, conveys its right to the water, and the holder of 
the patent becomes the owner, and the Government has by such 
patent ceased to be the owner of such water. (10 Pacific Reporter, 
supra, 722.) 

Unless running water (not navigable) is reserved, it passes by 
grant or patent, supra. 

Mr. President, it will be noticed that the Secretary of State does 
not indicate that there is any proposition to amend the Constitution* 
The last utterance read would indicate that he expected this change 
to be made by construction, and whether that construction is to be 
given by the legislative department, the executive department, or 
the judicial department is somewhat uncertain from his words. 

I do not thiiik that to a body which is composed largely of lawyers 
I need say that it is not possible, either legally or morally, to change 
the Constitution of the United States by construction. We may 
differ as to what the Constitution means. The Supreme Court may 
one day say that it means one thing and another day that it means 
another thing; but there has never been any court yet that has 
attempted to construe the Constitution except to construe it according 
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to its meaning. No court has ever said '^It ought to mean this, 
and therefore we will hold that it does.'' That is the theory upon 
which of late appeals are made to us to act. 

The President of the United States not long since in addressing 
Congress said there were certain evils that Congress ought to find a 
way to remedy. The duties and the powers of Congress are carefully 
delineated in the Constitution of the United States; and if we have 
sometimes, perhaps, proceeded contrary to that • delineation, we 
could rely upon the courts to determine whether we kept within 
the constitutional limit or whether we exceeded it. 

The Secretary of State is one of the most illustrious lawyers in 
the United States, and I have no doubt, if the question were put to 
him, he would say frankly '^you must proceed according to the 
Constitution to make any change in the general theory of the Gov- 
ernment." But, in accordance with the general idea that we have 
not time to amend the Constitution when it needs it, you must find 
your remedy now, right away, and you can possibly find it by the 
enactment of some law here, subject, of course, to the supervision 
of the Supreme Court of the tJnited States, or it is possible that the 
Supreme Court of the United States might determine also that thej 
had power to construe the Constitution differently from what their 
predecessors had done or differently from what it means; but up to 
this time that never has taken place, and I do not suppose the time 
will ever come when the Constitution of the United States will be 
construed by the Supreme Court except in accordance with its terms 
and its original meaning. 

It would seem to be unnecesary for me to say that the powers of 
the General Government are limited and restricted by the Constitu- 
tion of the United States, and that no power can be exercised by the 
General Government unless the authority for its exercise can be 
found positively in the Constitution, or properly inferred from what 
is in the Constitution. There is a pretty general rule of law among 
lawyers — and it has been sanctioned by the Supreme Court on more 
than one occasion — that a statute absolutely clear in its meaning 
can not be construed otherwise than in strict accordance with its 
language, and statutes that do not admit of any controversy need 
no construction whatever. 

Mr. President, I want now to approach this question of the power 
of the General Government over the States. I know that State rights 
is not a very popular idea; I know very well that when you speak 
of State rights you array against you an old prejudice which has 
existed for many years, and which culminated in its intensity during 
the great civil war and immediately thereafter; and yet tne hope 
and the expectation of this country must be in the perservation of 
the State governments. I will not take much of the time of the 
Senate to go into that. I only want to say that the forty-six sov- 
ereignties who come, each of them, nearer to the people of their 
respective jurisdictions than does the General Government, are bet- 
ter calculated and better qualified to maintain order and peace 
within their respective boundaries — and that is the great purpose 
of State governments — than is the General Government. When 
the time comes that the people in New England shall determine what 
the people of Oregon and of Washington shall do locally, and when 
the people of Oregon and Washington shall determine what the 
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people of New England shall do locally, we shall be practically at 
the end of this Grovemment of ours. 

We ought to pay some heed to the lessons of the past. There has 
never been in tne history of the world such a confederation of sov- 
ereignties as that which exists in this Gove!mment of ours; but, 
Mr. President, there have been innumerable confederacies of a 
different character that have existed and flourished for vears and then 
have fallen. I venture to say now — and history will bear me out — 
that in practically every case where there has been such a confederacy 
and it has been ultimately dissolved, it has been dissolved because of 
a failure to respect the rights of each individual member of the 
confederation. 

No people in the world probably were better qualified at one time 
for self-government than were the Greeks. They organized a con-, 
federacy that lasted for a few years, and when it disappeared it 
disappeared because Athens, the great ci€y of intellectual culture 
and of art, became the oppressor of the other members of the con- 
federacy, who no longer felt that they were allies, but subjects. 
So, when the Persian power came down on Greece, those who were 
dissatisfied with the ruling power of their own confederacy either 
withheld their assistance from Athens or took the other side. Then 
the confederacy of Delos, perhaps the most remarkable in all history, 
disappeared simply because there was not that cohesion which is 
necessary to maintain, and always has been necessary to maintain, 
different confederacies or diflFerent national associations. 

I am not particularly careful, perhaps, about the word '^ confed- 
eracy.'' It is quite immaterial whether we are a confederacy in 
the strict sense of the term. We have retained for the States the 
right to do certain things. We speak of these frequently as the police 
powers. There are certain things that we can not take away from 
the States, and we can not increase their rights. That is one of 
the things that is settled and distinctlj^ understood. 

I am not one of those who would minimize in the slightest degree 
the national power. I have beUeved for many years that in all ques- 
tions appertaining to national affairs this Government of ours is as 
supreme as any other government in the world in times of war and 
in times of peace. 

Mr. President, I remember a few weeks ago a distinguished mem- 
ber of the Supreme Court of the United States made a speech in 
the city of New York in which he said that the National Government 
is supreme in all things appertaining to nationaUty,and the States 
are supreme in all things appertaining to the States. I intended to 

? resent that as an epitome of the real theory of this Government, but 
mislaid my copy. It was the justice from Kentucky, Mr. Harlan, 
long on the bencn, and who by his devotion to duty and his well-known 
patriotism has shown himself the peer of any man who has sat on the 
oench, in modem times at least. That ouffht to be the watchword. 
The Federal Government should exercise all of the powers necessary 
for the General Government; the State should exercise all the powers 
necessary for local administration and local affairs. 

The proposition before us here to-day is to build a dam on a navi- 

fable nver. I do not deny the power of Congress to authorize the 
uilding of a dam on a navigable river, with locks and canal so as 
not to obstruct navigation. It has been done on several occasions. 
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It has been done in a number of cases recently. That is not the 
question. Should the Government of the United States authorize the 
building on its rivers of dams that in any way might interfere or disturb 
its constitutional right to control the navigation of the stream? We 
have fallen into an idea that if the lower waters of a river are navigable 
the river is navigable to its source. In other words, we have fallen 
into the idea that if the Government has control over the first 400 
miles of a river, it ought to have control over the upper and farther 
end* That is not the law. Under the EngUsh rule, the civil law, 
rivers are navigable as far as the tide ebbs and flows and no farther* 
Our rivers are navigable just as long as a boat can traverse them, 
and the Supreme Court has so held. 

Nobody m any of the States or in any section of the country denies 
the right of the Government of the Umted States to control the com- 
merce of the rivers and the Great Lakes. The question is, Under 
what conditions must it 'be controlled? The Government may con- 
trol them in every possible way that is necessary for commerce. In 
other words, the Government may control the agencies of commerce, 
but the Government has not any control over the river, nor has the 
Government any control of the land under the river. 

I assert that as having been decided by the Supreme Court more 
than sixty years ago and repeated at least thirty times since, and I 
have here, and shall present before I get through, the law on the sub- 
ject. How it happens that anjrbody in these days should suppose 
that the Government of the United States owns the waters and the 
rivers, navigable or nonnavigable, I can not conceive, in view of the 
fact that the courts have held for so long, and every law writer of any 
consequence in this country, taking Storv, taking Kent, and all that 
class of men, have asserted the doctrine that the waters of a river and 
the waters of arms of the sea belong to the State and do not belong 
to the General Government. The Supreme Court very early deter- 
mined that the right to fish, to plant clams and to gather them was 
to be controlled by the States and not by the General Government. 

I wish to make another statement for which the authorities will 
bear me out. The Government of the United States can not obstruct 
a national river. I mean by a '' national ^' river a river that is entitled 
to be called a ^'navigable'' river. It has no more power to do that 
than a private citizen — not a particle. Whether I shall present 
authorities for that or not I am not certain, in' the multiplicity of cases 
that I am going to call attention to, but it can be found in the deci- 
sioijs of the court and in the early law writers upon the subject. 

Mr. President, I do not want to spend too much time, yet I must 
take a minute to call the attention of the Senate to the adjudications 
that have been made by the court. One of the last cases decided by 
the Supreme Court was that of the State of Kansas against the State 
of Colorado. It was not a very satisfactory decision in some particu- 
lars, but it decided some things positively. This is what is decided 
in that case: That the State may determine whether the old doctrine 
of the common law as to streams shall prevail or another and different 
rule; that this is a Government that can claim no powers not granted 
to it by the Constitution; the Government of the United States is 
one of delegated and limited and enumerated power. (See p. 13 of 
the opinion in pamphlet.) 
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It is still true that no independent and nnmentioned power can pass: 
to the National Government or can be rightly exercised by Congress. 
(P. 13 of pamphlet.) 

Keferring to the second paragraph of section 3 of Article VIII^ 
which gives Congress power to dispose and make all needful regula- 
tions respecting territory and other property of the United States, the 
court says: 

But clearly it does not grant to Congreas any legislative control over the States, and 
must, so far as they are concerned, be limited to authority over property belonging to- 
the United States within their limits. (See p. 14.) 

But the proposition that there are legislative powers affecting the 
nation as a whole, which belong to although not expressed in the grant 
of powers, is in direct conflict with the doctrine that this is a Govern-^ 
ment of enumerated powers (p. 14). 

RECLAMATION. 

The court sustains the reclamation laws because the Government 
is the owner of large areas of land within the States where the system 
is to be applied, and specifically declares that this system could not 
be applied to States where the Government did not own land (p. 16) ; 
but did not declare the water belonged to the United States, and said 
nothing that can authorize its control by the Government as against 
the State. 

But in sustaining the law of reclamation, the court says: 

We do not mean that its legislation can override State laws in respect to the general 
subject of reclamation (p. 16). 

That the land under the streams navigable both above and below 
high tide belongs to the States, and, speaKing of such lands, the court 
says: 

It properly belongs to the State by their inherent sovereignty. Such title beinp; in 
the State, the lands are subject to State regulation and control, under the condition, 
however, of not interfering with national regulations concerning public navigation and 
commerce (p. 17). 

Again, the court says: 

' It (the State) may determine for itself whether the common-law rule in respect to- 
riparian rights or that doctrine which obtains in the West of the appropriation of water 
for the purpose of irrigation shall control (p. 17). 

Congress can not enforce either rule upon any State (p. 17). 

The court in Kansas v. Colorado decided that the States owned 
their own waters, and it decided also that if a State did not choose 
to recognize the old common-law riparian rights the State had. the 
power to change the law. Perhaps I need not dwell on that, but it 
IS important in determining what are the rights of our Western States 
when it comes to the question of irrigation. We have abohshed in 
most of the Western States the doctrine of riparian rights. The con- 
stitution of Colorado and that of some other States, although I will 
not undertake to say now of which States, provide that the water of 
the State belongs to the people of the State, and is under the control 
of the State and is not under the control of the people owning the 
land abutting on the rivers or streams. 

The Supreme Court in the Colorado-Kansas case say that that is a 
right which belongs to the States to determine. We determined that. 
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Wisconsin determined in 1846, if I recollect correctly, that the water 
l)elonged to that State. I think every State in the western country 
where the question has ever been presented has so declared. Wis- 
consin declared it by statute. I tnink I could quote some others, 
hut I am not going to try it. 

Mr. President, there is another thing that I want to call attention 
to, which I think is very essential for us to understand. The Western 
States which are now young in years are sometimes supposed to have 
come into the Union on conditions different from those attaching to 
the original thirteen States. The Supreme Court has declared again 
and again that every State is the equal of every other State under the 
law, just as we say here that every Senator is the equal of every other 
Senator under the law. It may be a new State; it may be the last 
State; it may be the smallest in population or it may be the greatest; 
it has no otner rights than any other State, and it rests under na 
burden that every other State in the Union does not rest under. 

When a State is admitted to the Union it is on an equal footing 
with the original States. This is usually, if not always, so declared 
in the act of admission, but if that is not done, the situation or rela^ 
tion of the new State is the same as the other States, and the Supreme 
Court of the United States has repeatedly so declared. 

I beUeve that every State that has been admitted — certainly all 
that have been admitted since I have had any knowledge of the mat- 
ter — has come into the Union with a declaration that it came in on 
an equal footing with the other States. The Supreme Court in 1842 
declared that Alabama was admitted exactly hke and had the same 
power and was under the same obligations as the other States which 
came in under the original compact — the thirteen original States. 
An effort was made to show that there were some reasons why Ala- 
bama might have come in on different conditions and might stand 
on a different footing from the others. The court laid it down 
squarely in a case I shall cite later that Alabama had the same rights, 
not because there was a difference in the condition, not because she 
had been ceded by Georgia to the United States, but because of the 
fact that all the States were to come in on equal footing when they 
came in, and every State should stand alike in power and in right. 

Now, of courst, in the original States there was no Government 
land. The old original States owned the land, or if they did not, the 
people inside the States owned the land. There was no pubUc land 
in the old original thirteen States. Virginia had a very large tract of 
land that was ceded to the United States; Connecticut ceded; Mas- 
sachusetts ceded some land to the United States. That was mainly 
or perhaps entirely in Ohio. 

Mr. President, the United States became a great landowner, and 
that is what I want to call attention to for a few minutes. It became 
a great land proprietor. I find that a good many of our people in 
these days suppose the Government of the United States holds this 
land as a sovereign. The Supreme Court has said and repeated it again 
and again that this nation nolds its land not as a sovereign, but as 
a proprietor. We do not tax the public land. We do not tax it 
because we stipulated that we would not tax it. Both Judge Sawyer 
And Judge Field, who were both Federal judges, but prior to being 
Federal judges were California judges, have declared that but for 
that provision saying we would not tax the land, the Government of 
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the United States would be compelled by law to Day taxes on the 
land, because the land was not held to perform a Government func- 
tion. If it had been, there would have been a different ruling on that 
subject. The Supreme Court has said it so often that it is hardly 
worth while for me to cite what they have said about it. I want to 
read just what was said in the CaUfornia case by Judge Sawyer, who 
is now dead, but who, I think, we all recognize as one of the great 
lawyers of this country. Judge Sawyer, in the case of People v. 
Shearer (30 CaUfornia, p. 658), said: 

If it had not been for the stipulation to the contrary in the act of admission, the 
United States might have been required to pay taxes on the land owned by it situate 
within the limits of California, like any other proprietor of land. The relation of the 
United States to the public lands since the admission of California into the Union is 
trimply proprietary — that of an owner of the lands, like any citizen who owns land, 
and not that of a municipal sovereignty. 

See also 5 Minnesota, State v, Batchelder, page 234; 2 Minne- 
sota, Camp V, Smith, page 155; and 12 Iowa, Stockdale v. Treas- 
urer of Webster County, page 538. 

Judge Field declared it when he was on the State bench, and 
he reiterated it from the Federal bench. 

Of course there has been an argument made and frequently made 
that because the King of Great Britain held all of the lands and 
the title was in the King it must be that the Government of the 
United States, being the sovereign, held the land as the sovereign. 
It has been so often declared by the court to be otherwise, in accord- 
ance with the decisions I have just read, that contention must be 
abandoned. We can not draw any inference from the fact that 
the King of Great Britain could parcel out the land and even sell 
the land under the rivers and bays. That can not be done by the 
United States. Neither can it be done by the States, according to 
the rulings of the court. I want to read from Angell on Tide Water. 
This is an authority which at least in former times was considered 
entitled to credit. I do not know whether it is now or not, but it 
was fifty years ago, when I was a law student. 

These inherent privileges are those of navigation and fishery, privileges which are 
classed among those public rights denominated "jiu-a publica" or "iura communia." 
Those are contradistinguished from "jura coronae" or the rights of the Crown. They 
are said to exist of common right, which, according to Sir Edward Coke, is only another 
epithet for common law. The common law of England is known by the various appel- 
lations of "right," "common right," "public right," and "conununis justitia." 
When, therefore, it is said a man has a thing by common right, it is understood that he 
has it by common law. The common law is furthermore denominated common 
right because it is the common birthright or inheritance which people have for the 
protection and safeguard of their privileges. "And it is the excellency," savs Sir 
Edward Coke, "of common law that the receding from the true institutions thereof 
introduces many inconveniences, and that the observation of it is always accom- 
panied by peace and quiet, the end aud center of all human laws." (Angell on 
Tide Water, pp. 22 and 23.) 

♦ ***»** 

The right of property in tide waters, and in the soil and shores thereof, is "prima 
facie " vested in the King, to a great extent at least, as the representative of the pub- 
lic. To such an extent that to the right of navigation and fishery he has not other 
claim than such as he has as protector, guardian, or trustee of the common and pub- 
lic rights. Hence, the King nas no authority, and since "magna charta" has never 
had, to obstruct navigation or to grant exclusive rights of fishing in an arm of the 
sea. (Angell on Tide Water, p. 22.) 

******* 

And by the law of nations the use of the shore is also public, and in the same man- 
ner as the sea itself, and for this reason any person is at liberty to place a cabin there, 
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in which he may harbor himself, and for the like reason to dry nets and draw them 
from the sea. By the common law, the waters of the sea and the shores of the same 
are as much subject to public use as they are by the civil law; but the essential 
difference above referred to between the two relates to what is just mentioned as the 
doctrine of the civilian, viz, that such waters are the property of no one. The policy 
of the common law is to assigp to everything capable of occupancy and susceptible of 
ownership a legal and certain proprietor, and accordingly make those things which, 
from their nature can not be exclusively occupied and enjoyed the property of the sov- 
ereign. The King in England is regarded as the universal occupant, and the pre- 
flumption is that all property was originally in the Crown. Hence, it is said that all 
lands are holden mediately or immediately from the Crown, and that the King has the 
**absolutum et directum dominium" — ^a fiction of law adopted not for the aggrandize- 
ment of the throne, but for the benefit of the subject. (Angell on Tide Water, p. 22.) 

Every reader of history knows that the King was not the original 
owner of the soil. The original owner of the soil in Great Britain 
and for a thousand years after the Romans settled in it were the 
people who occupied it and used it. 

In the case of Smith v. Maryland (18 Howard, p. 74) Justice Cur- 
tis said: 

Whatever soil below low- water mark is the subject of exclusive propriety and 
ownership belongs to the State on whose maritime border and within whose territory 
it lies, subject to any lawful grants of that soil by the State or the sovereign power 
which governed its territory before the Declaration of Independence. * * * 

But this soil is held by the State not only subject to, "but in some sense in trust 
for, the enjoyment of pertain rights, among which is the common liberty of taking fish, 
as well shell fish as floating fish. 

While the State may own and does own the lands under these tide 
waters, it can not part with them in such a way as to interfere with 
navigation of the waters.. 

In the case of United States v. William G. Cornell (2 Mason, p. 60), 
opinion by Justice Story, is found the following: 

The purchase of lands by the United States for public purposes within the terri- 
torial limits of a State does not of itself oust the jurisdiction or sovereignty of such 
State over such lands so purchased. 

Mr. President, I want to show before I get through that the with- 
holding the land from sale does not give the Government of the 
United States any right over it except that of a proprietor, except 
under that provision of the Constitution which authorizes Congress 
to dispose or and make all needful regulations. 

Justice Story says further: 

Exclusive jurisdiction is the necessary attendant upon exclusive legislation. The 
Constitution of the United States declares that Congress shall have the power to exer- 
cise " exclusive le§:i8lation " in all " cases whatsoever" over all places purchased by the 
consent of the legislature of the State in which the same shall be, for the erection of 
forts, magazines, arsenals, dockyards, and other needful buildings. 

There is not a man here who does not know that the fact that the 
Government has the title to the soil does not ^ive it exclusive rights 
to govern it and does not deprive the State of its jurisdiction over it, 
because the courts have settled that often, as I shall show before I 
get through. 

Justice Story continues : 

When, therefore, a purchase of land for any of these purposes is made by the National 
Government, and the State legislature has given its consent to the purchase, the land 
so purchased, by the very terms of the Constitution, ipso facto, falls within the exclu- 
sive legislation of Congress, and the State jurisdiction is completely ousted. 

The United States may build a building, putting in any amount of 
money it may choose, and the State jurisaiction is not lessened or 
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impaired in the slightest degree unless the State so declares it shall be. 
Justice Story also said — this is a declaration which I have no doubt 
sorne of our friends would question, but I believe it is the law, and I 
believe it can be supported — 

For it may well be doubted whether Congress are, by the terms of the Constitution, 
at liberty to purchase' lands for forts, dockyards, etc., with the consent of a State 
legislature where such consent is eo qualified that it will not justify the " exclusive 
legislation" of Congress there. 

We have taken some land, you know, the State reserving to itself 
a quasi jurisdiction over it, and Story says in this very case I have 
<;ited that it is doubtful whether the Government can hold it under 
that quasi relation, but the Supreme Court, in what I shall call the 
''Leavenworth case,'' which I will cite later, held that such could be 
done. 

Mr. President, fifty years ago Chancellor Kent was supposed to be 
good authority for almost any proposition of law. I myself doubt 
whether there has been any man in the United States since his death 
who was better qualified, or as well qualified, to determine questions 
of this character. In his lecture on real property he says: 

The sovereign is trustee for the public, and the use of navigable waters are inalien- 
able. But the shores of navigable waters and the soil under them belong to the States 
in which they are situated as sovereigns. (3d vol. Kent, 13th ed., p. 427; Pollard v, 
Hagan, 3 Howard, 212; Canal appraisers, 17 Wendell, 571; Gavit v. Chambers, 3 Ohio, 
p. 496.) 

Mr. President, I do not want to take up the question and distin- 
guish very much our condition in those States from some others. I 
am spealang now of the arid West. Our condition is different from 
what it is in other parts of the country. There are some sections in 
the State of Colorado that were under irrigation before Columbus 
discovered America. There are plenty of lands in the Territory of 
New Mexico and some in the Territory of Arizona that had been 
watered and cultivated under the laws then existing, crude as they 
may have been, long before Columbus sighted land in his famous 
voyage. 

The use of water for irrigation in the arid region is a natural want, 
and the supreme court of the State of Illinois, in the case of Evans v. 
Merriweather (3 Scammon, 495), where irrigation has never been 
very practical, says: 

In a hot and arid climate water, doubtless, is absolutely indispensable to the culti- 
vation of the soil, and there water for irrigation would be a natural want. 

I want Senators to keep that in mind. There is not a Western 
State that has not thousands of acres which, while the climate may 
not be torrid, fall under that description, and the use of water there 
for irrigation is a natural want. 

In Evans v. Merriweather (3 Scammon, p. 495) the court said as I 
have read. Then the court adds, on page 496: 

From these premises would result this conclusion: That an individual owning a 
spring on his land, from which water flows in a current through his neighbor's land, 
would have the right to use the whole of it, if necessary, to satisfy his natural wants. 
He may conserve all the water for his domestic purpose, including water for his stock. 

So far, then, as natural wants are concerned, there is no diflBculty in 
finding a rule by which riparian proprietors may use flowing waters 
tp supply such natural wants. 
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Mr. President, that is the law in a country where the riparian doc- 
trine is. in force. 

Mr. Piles. Will the Senator permit me to interrupt him for a 
moment? 

Mr. Teller. Certainly. 

Mr. Piles. I would just like to ask the Senator if I am understand- 
ing him correctly. I understand the Senator to make the point, or 
he is leading up to the point, that it is not within the power of Con- 

fress to charge for water taken oiit of the navigable rivers of the 
Fnited States for irrigation purposes. 

Mr. Teller. I will say that that is my position, and I will demon- 
strate before I get through that it is absolutely absurd for Congress to 
claim the right to charge for water. 

Mr. Piles. I am not antagonizing the Senator's position. I just 
wanted to get his line of thought as 1 thought I had it in iny mind. 

Mr. Teller. I understand. I am going even further, for I am going 
to say it is absolutely not in the power of this Government of ours to 
prevent a citizen of my State from using the water for his natural 
wants, and that is irrigation. The Government might control it 
when we were a Territory, as they attempted to do, and did do. The 
Government may control how tne water shall be carried across its 
lands; but when it comes to the beneficial use. the State only can 
detemine how it shall be used and what use shall be made of it. 

Mr. Piles. Then, as I understand the Senator, he takes the position 
that it is not within the power of Congress to exact a charge for water 
taken out of a navigable river for either power or irrigation, or in fact, 
for any other purpose; he contends that that power Delongs solely to 
the State. 

Mr. Teller. The Government has not the slightest interest in the 
water, not even in the navigable waters. 

Mr. Piles. I get the Senator's position. 

Mr. Teller. The court has said that all the Government has in 
navigable water is an easement, the right to run a ship or a boat over 
it, the right to see that it is not obstructed. Of course that follows 
its right to regulate commerce. 

Mr. Perkins. Mr. President 

The Presiding Officer (Mr. Dillingham in the chair). Does the 
Senator from Colorado yield to the Senator from California? 

Mr. Teller. I do. 

Mr. Perkins. May I ask the Senator from Colorado his construc- 
tion of the law or if the courts have decided it in a case where the 
of a stream source is in one State and it flows through that State into 
another State or another Territory ? Has the first State a right to 
appropriate the water and to deprive the second State through the 
stream passes of the water? 

Mr. Teller. The court has held the right of the people of the State 
to use the water. There has not been a case, I will admit, where all 
the water has been appropriated, but the case that I cited from 3 
Scammon, Evans v. Memweather, holds that the man who has a 
running stream through his farm may use it all and let his neighbor 
go dry. 

In England and in Massachusetts a man may, by appropriation, 
which is supposed to mean a grant originally, take out tne water of a 
stream and absolutely control it to the extent that nobody else has 
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anything to do with it. He can build a mill race, and if he has held it 
twenty-one years in New England and twenty-one years in England 
he becomes the absolute controller of that water. 

Mr. President, much more is that the case in a country where the 
whole question depends as much upon water as upon air. You could 
no more hve on tnousands and thousands square miles belonging to 
the United States unless you could put water on it than you could 
Uve if the air should be taken away. To take away the water would 
be equivalent to taking away your life. 

Mr. Piles. I should Uke to ask the Senator from Colorado if he 
contends that it would be within the power of a neighboring State, 
subject to the paramount right of navigation, to dispose of the waters 
of a river flowing through the State to such an extent that there would 
remain no water in the adjoining State which might be used or dis- 
posed of by "that State for irrigation or power purposes, because there 
would not" be sufficient water, we will say, remaining in the river for 
that purpose without disturbing the navigation of the river? 

Mr. Teller. If the use of water for irrigation is a natural want, 
then the first appropriator may use it all, even to the destruction of 
those differently situated persons, just as you may save your life even 
at the expense of another. 

That brings me to the question of what Congress has a right to do 
and what Congress would do if such a thing occurred. Thet question 
has never yet arisen. It probably never will arise. 

Mr. Piles. I merely want to get the Senator's view on that point. 

Mr. Teller. I will take the Arkansas Kiver. It runs a couple of 
hundred miles in Colorado; it runs down into Kansas, then it runs 
•into Arkansas, and then it runs into the Mississippi and into the sea. 
That is not a navigable river until you get into lower Arkansas and in 
the Indian Territory. Then it becomes a navijjable river. 

This question might be presented, Mr. President. I want to be 
fair about it. Suppose that was a navigable river on which there 
was a great commerce up near Oklahoma, say, in the Indian Terri- 
tory, and suppose Kansas and upper Arkansas and Colorado should 
use all the water so there was no water along in that river. Then it 
would be a question as to what, under the power to preserve com- 
m-eroe, the Government could do. What do you suppose, Mr. Presi- 
dent, a ffovemment would do? You must presume that whenever 
you legislate in Congress you legislate with respect to the interests of 
the whole people — tne greatest good to the greatest number. If you 
have a million people in Kansas, a million people in Colorado, and a 
half million more perhaps in Arkansas using his water, would any- 
body suppose that the United States, unless there was a tremendous 
necessity for it, would intervene and say you could not use that water? 
Would you make it a desert? That is the question the Supreme 
Court put the other day in the Colorado case. They did not decide 
it^ they only said that is where it might go. We have not got there 
because we have never used all the water of that river; it has run 
across into Kansas. We have minimized it, they saj^, somewhat; 
we have not destroyed it; but in ten years after the irrigation begins 
the river where it crosses the line will be a larger river than it was 
before, except in flood time. 

Mr. President, I will be diverted a moment just to mention one 
thing that has happened in my part of the country. We have an 
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irrigating country. We have irrigated there for forty-five years. I 
do not lute to bring myself particularly into evidence in a matter of 
this kind, but I have had absolute, actual, positive knowledge of 
irrigation for almost fifty years. I have seen water spread out on 
the land, and I have seen the desert where there was not grass enough 
to keep a goat on an acre selling for $200 an acre because of its fer- 
tility by the use of water. This is in the State of Colorado. Our 
farmers this year had $11,000,000 paid to them for beets that they 
have raised on irrigated land. Twenty million dollars will be paid 
in Colorado this year, and not a beet would have been raised, not a 
pound of sugar would have been made, except for the fact tnat we 
were allowea to use the water that flows down eventually into the 
Mississippi River and thus goes into the sea. 

Could a better use be made of it, Mr. President? We have built 
up there a civilization that has no superior on the American conti- 
nent. From Denver to Fort Collins, 75 miles, there is an unbroken 
farm. I doubt whether there is to-day another eaual area in the 
United States that would sell for as much money or tnat will produce 
us much to the men who till it. Without water, I repeat, it would be 
a desert. I have seen it when it would not produce anything but 
the wild grass, and not much of that. 

I am not going to be anxious as to what will happen when we have 
used up all the water, because we know that Congress will never make 
a desert of a country like that in order that a few boats may run on 
the lower Arkansas Kiver. I do not know but the Government could 
do it, but a government that would do that would not last very long, 
in my opinion. 

Mr. President, I did not intend to take up the irrigating question, 
but I am brought into it by the suggestion made by the Senator from 
Washington, which is one that has presented itself to me many times. 
I prepared an article on that subject. I said when we have destroyed 
the commerce on any river, then it will be time enough for the Gov- 
ernment to complain, and then the question will be, What will the 
Government do? I assume that it would do what an individual 
would do. If an individual owned the whole property, he would 
preserve that which was the most beneficial to the human race. 

Mr. President, we are met now by the claim that the Government 
of the United States owns the water in the State of Colorado^- that 
the Rio Grande River, a river running into the Gulf of Mexico, is 
xmder the control of the United States. I deny that. I deny that 
the Government of the United States has any control over the 
water that is in the State. It has of course absolute control over the 
water of the Territory of New Mexico, and that question probably 
will be presented some day. There is a little boat down on the lower 
Rio Grande River running up 70 miles from the Gulf once a week. 
Mr. President, there is more for human happiness in a square mile of 
irrigated land in New Mexico than there is m running a boat once a 
month or once a week or once a day on that river. The great interest 
of the agriculturists will give way when the time comes, if it ever d9es 
come, not while the people are sane, but only when power shall sim- 
ply desire to exercise itself to show what it can do. That time wiU 
never come, in my opinion, in the Congress of the United States. 

Mr. President^ I have been somewhat diverted, but I do not know 
that I care; it gives me at least an excuse for saying some things that 
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perhaps I would not otherwise say. I appeal to some Senators who 
near me. I know that they have seen tne same things that I have. 
I know that the California Senators have seen it. I know that they 
have seen a country made a garden where-4t was a desert. I have 
been in the Territory of Arizona and have seen where there was no 
more grass on an acre than there is on this floor to-day, and yet I have 
seen in ten or twelve years the country blossom. I have seen fine 
roses; I have seen lemons, oranges, figs, grapes, and dates growing 
where a few years ago there was an absolute desert. 

Mr. President, one-third of this whole country must be irrigated, 
and when it is irrigated that third will produce more that goes to 
make life endurable in the country than the remaining two-thirds. 
In the country west of the Mississippi River, not all arid, but more 
than three-fourths of it arid, we produce more than one-half of the 
wheat of the United States. We produce more cattle than any other 
section of the country. We produce more sheep. We produce nine- 
tenths of the wool that is produced. Are you going to dedicate a 
country like that to silence and solitude because the Government of 
the United States has control of the waters ? I deny that the Govern- 
ment has control, and I deny, too, that you would do it even if the 
Government had control. Our safety lies, and we intend to stand by 
it, in holding that the water belongs to the State and that we mean to 
keep it. 

Mr. President, I want to cite another authority as to the proprietor- 
ship of the United States simply in its lands. If the Government of 
the United States is the sovereign and holds it by sovereign power, 
then we are the serfs of the General Government. We are not. 

I have another California case. I cite this, for that was the first 
section of the country where irrigation began in earnest, except the 
little that was in New Mexico, Arizona, and in southern Colorado, 
which was exceedingly small and of but little value. As I said, 
undoubtedly that had been in existence long before the discovery or 
America. 

Mr. Sutherland. Mr. President, I call the attention of the Sena- 
tor from Colorado to the fact that irrigation in the Western country 
began in my own State, before it did in any other State, before it did 
in California. As early as 1847 the people of Utah were successfully 
irrigating their land. 

Mr. Teller. Mr. President, I overlooked that, because the Utah 
people did not make quite as much noise over it as our friends from 
California did. 

Mr. Sutherland. We never do. 

Mr. Teller. But, Mr. President, I can testify in support of my 
friend from Utah. I saw almost fifty years ago the irrigation of Utah. 
It was the first large irrigation I had ever seen, or w4iich, I think, per- 
haps, at that time, any American had seen, because California was 
really a cattle country for many years and not an agricultural country. 

Wiiat I have said about Colorado as to prosperity may be said about 
some parts of Utah, and many parts of it, too, for that matter. 

41103-08 4 
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Judge Sawyer, in the ease of Woodruff v. North Bloomfield Gravel 
Mining Company (18 Federal Reporter, p. 772), said: 

Upon the cession of California by Mexico — 

Mr. President, I cite this because some people will say, as I have 
heard it said : 

Why, of course there is a difference between the land that was ceded by Virginia 
to the Government and the land that the Government got from Mexico. 

I want to show that the doctrine is the same: 

• Upon the cession of California by Mexico, the sovereignty and the proprietorship 
of all the lands within its borders, in which no private interest had vested, passed to 
the United States. Upon the admission of Caliiomia into the Union, upon an equal 
footing with the original States, the sovereignty for all internal municipal purposes, 
and for all purposes except such purposes and with such powers oa are expressly con- 
f«Ted upon the National Government by the Constitution of the United States, passed 
to the State of California. Thenceforth the only interest of the United States in the 

§ublic lands was that of a proprietor, like that of any other proprietor, except that the 
tate, under the express terms upon which it was admitted, could pass no laws to 
interfere with their primary disposal, and they were not subject to taxation. In all 
other respects the United States stood upon the same footing oa private owners of land. 

Mr. President, that has been the law repeatedly declared in other 
cases. Again, it was said in the same State, but in the Federal court, 
by the Supreme Ck)urt of the United States : 

This is a government by law and not by men. 

By this it is meant that the Government must be administered by- 
laws enacted by the proper authority — that is, by the legislative 
department. 

This means that no man, whatever his position may be,' can substi- 
tute his will or his opinion for the law. If he is an executive officer, 
he must be governedVy law. He must act in accordance with the law 
as declared Dy the legislative department. 

The ninth circuit court has said : - 

As to nonnavigable waters. Congress has nothing to do with them beyond the rights 
of the United States as a riparian proprietor, which are the same as the rights of other 
riparian proprietors, except it might limit the right of purchase from the Government 
of lands owned by it and sold subsequent to the passage of the act under which such 
land sales were niade. (Woodruff v. The Bloomfield Gravel Co., 18 Fed., p. 772.) 

Speaking of the admission of California as a State, the judge said: 

Thenceforth the only interest of the United States in the public lands was that of a 
proprietor, like that of any other proprietor, except that the State, under the express 
terms upon which it was admitted, could pass no laws to interfere with their primary 
disposal, and they were not subject to taxation. In all other respects the United 
States stands upon the same footing as private owners of land. 

The United States, in the disposal of its lands, acts as a proprietor 
and not as a sovereign. 

In the case of%Pollard's Lessees v, Hagan, which I have before 
cited, the Supreme Court said, speaking tnen of this provision, but 
in the State of Alabama, that they womd not interfere with the pri- 
mary disposal of the soil By the Government and would not tax. 
That has since been put in all the States, I guess, where there was 
any public land, at least. The court says: 

This authorized the passage of all laws necessary to secure the rights of the United 
States to the public lands and to provide for the sale and to protect them from taxation. 
(3 Howard, 225, or 15 U. S., 397.) 

With the admission of a State the navigable waters of the State 
and the land under them became the property of the State, and also 
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the nonnavigable water became subject to the sovereignty of the 
State and not that of. the nation. The General Government can onlj 
exercise sovereignty when the Constitution provides it may or it 
follows logically from provisions of the Constitution. 

The Supreme Court, in the case heretofore cited of Pollard v. 
Hagan, declared that — 

The National Grovernment does not hold the public lands by municipal sovereignty 
it may be supposed to possess or have reserved by compact with the new State for that 
purpose. (3 Howard, 227, or 15 U. S., 396.) 

It may be claimed that the case of Pollard v. Hagan is not in point;j 
because Georgia had made a cession of part of its territory for the 
purpose of creating the State of Alabama, but the United States had 
claimed the lands of Alabama by virtue of the purchase from France 
in 1803. 

The Supreme Court of the United States, after considering the 
question of the right of the Government of the United States to the 
lands in Alabama, says, in the case of Frank v, Neilson (2 Peters, 309; 
15 U.S., 116): 

So that Alabama was admitted to the Union as an independent State in virtue of 
the title under the treaty of April, 1803. 

The court declared that the Government held the lands iust as it 
held other lands, and there was no exception, and the court declared 
also, over and over again, that the United States held them in trust 
for the public. I call attention to the summary in this case. It is a 
very long case. This is the case of Pollard's Lessee v. Hagan et al., 
decided m 1845 by the Supreme Court of the United States, which 
will be found in 3 Howard, page 230. The court says, after a con- 
siderable discussion and argument: 

By the preceding course of reasoning we have arrived at these general conclusions: 
First, the shores of navigable waters and the soils under them were not granted by the 
Constitution to the United States, but were reserved to the States, respectively. 
Second, the new States have the same rights, sovereignty, and jurisdiction over this 
subject as the original States. 

This was the original declaration of the supreme court of Alabama, 
which the United States court took up and approved : 

Third, the right of the United States to the public lands and the power of Congress 
to make all needful rules and regulations for the sale and disposition thereof conferred 
no power to grant to the plaintiffs the land in controversy m this case. The judg- 
ment of the supreme court of the State of Alabama is therefore affirmed. 

Mr. President, I have here a good deal of material that I am going 
to skip. I shall be glad if any Senator would like to look over it any 
time to furnish him a list of authorities I have not time to read. I 
have furnished it to some of my acquaintances. 

Mr. Piles. I suggest that the Senator put them in the record, 
anyway. 

Mr. Teller. I will put in enough of them. I can cite, I think, 
at least forty decisions of the Supreme Court practically to the same 
effect. The courts have spent a ffood deal of time determining what 
was a shore and what were the ri^ts of the abutting landowners, and 
so forth. I do not care to go into that, because while I believe 
California still maintains the riparian doctrine, that is, I think, 
the only western community that does. I do not know about Wash- 
ington, but I know that Montana and Idaho and some other States 
do not. 
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I have tried to select a few of these, so as to show that it was not 
the same judge making the same decisions, but that diflFerent judges 
were passing upon this question, all coming out at the same place. 

Chief Justice Waite, in the case of McCready v. Virginia (94 U. S.^ 
p. 394), said: 

The precise question to be determined in this case is whether the State of Virginia 
can prohibit the citizens of other States from planting oysters in Ware River, a stream 
in that State where the tide ebbs and flows, when its own citizens have that privilege. 

This is a navigable water. 

• The principle has long been settled in this court that each State owns the beds of 
all tide waters within its jurisdiction, unless they have been granted awav. (Pollard's 
Lessee v. Hagan, 3 How., 212; Smith v. Maryland, 18 How., 74; Mumford v. Wardwell, 
6 Wall., 436; Weber v. Harbor Commissioners, 18 id., 66.) In like manner, the States 
own the tide waters themselves, and the fish in them, so far as they are capable of owner- 
ship while running. For this purpose the State represents its people, and the owner- 
ship is that of the people in their united sovereignty. (Martin v. Waddoll, 16 Peters, 
410.) 

This is taken from the decision : 

The title thus held is subject to the paramount right of navigation, the regulation 
of which, in respect to foreign and interstate commerce, has been granted to the 
United States. There has been, however, no such grant of power over the fisheries. 
These remain under the exclusive control of the State, which has consequently the 
right, in its discretion, to appropriate its tide waters and their beds to be used by its 
people as a common for taking and cultivating fish, so far as it may be done without 
obstructing navigation. 

Mr. Justice Field, speaking of the condition of California, in the 
case of Weber v. Harbor Commissioners (18 Wallace, p. 65), said: 

Although the title to the soil under the tide waters oJt the bay was acquired by the 
United States by cession from Mexico, equally with the title to the upland, they held 
it only in trust for the. future State. Upon the admission of California into the Union 
upon equal footing with the original States, absolute property in and dominion and 
soverei^ty over all soils under the tide waters within her limits passed to the State, 
with the consequent right to dispose of the title to any part of said soils in such manner 
as she might deem proper, subject only to the paramount right of navigation over the 
waters, so far as such navigation might be required by the necessities of commerce 
with foreign nations or among the several States, the regulation of which was vested in 
the General Government. 

Not many members of the Senate were bom when this decision I 
am going to read was made. In the case of Corfield v. Coriel, reported 
in the Fourth Washington Circuit Reports, opinion by Justice Wash- 
ington, the court says (p. 379) : 

The grant to Congress to regulate commerce on the navigable waters belonging to 
the several States renders those waters the public property of the United States, for 
all the purposes of navigation and commercial intercoiu'se, subject only to Congres- 
sional regulation. But this grant contains no cession, either express or implied, of 
territory or of public or private property. The "jus privatum" which a State has in 
the soil covered by its waters is totally distinct from the *'jus publicum" with which 
it is clothed. The former, such as fisheries of all description, remain common to all 
the citizens of the State to which it belongs, to be used by them according to their 
necessities or according to the law which regulates their use. 

In the case of Mumford v. Wardwell, in 1867 (6 Wallace, 435 and 
436), the Supreme Court held, in a case that came from California, 
as follows: 

California was admitted into the Union September 9, 1850, and the act of Congress 
admitting her declares that she is so admitted on equal footing, in all respects, with the 
original States. 
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I think that is found in every act of admission — 

The settled rule of law in thia court is, that the shores of navigable waters and the 
soils under the same in the original States were not granted by the Constitution to tjie 
United States, but were reserved to the several States, and that the new States since 
admitted have the same rights, sovereignty, and jurisdiction in that behalf as the origi- 
nal States possess within their respective borders. 

When the. Revolution took place the people of each State became themselves 
sovereign — 

Mr. President, you want to keep in mind that there was no sover- 
eign that had the power over all these colonies. The court continues — 

and in that character hold the absolute right to all their navigable waters and the soils 
under them, subject oiJy to the rights since surrendered by the Constitution. 
Necessary conclusion is that the ownership of the lot in question — 

which was under water — 

when the State was admitted into the Union became vested in the State as the abso- 
lute owner, subject only to the paramount right of navigation. (6 Wallace, pp, 435- 
436.) \ 

That is the Alabama case, where they had filled up the river and 
made the land. 

Mr. Perkins, Mr. President — - 

The Vice-President. Does the Senator from Colorado yield to 
the Senator from California? 

Mr. Teller. I do. 

Mr. Perkins. I would state to the Senator from Colorado the fact, 
which he will remember, that in making appropriations — and I h^^ve 
been associated with him upon committees — that he has always 
insisted in every case of a proposed improvement bordering on tide 
lands or overflowed lands, tnat there should be an easement granted 
by the State to the General Government. 

The Navy Department of the Government especially has decUned 
in numerous ipstances in California to make an expenditure for a naval 
station, as has the Treasury Department, for Hght-house stations arid 
other fortifications in California, until the easement of the State to 
the overflowed or tide lands is ceded to the General Government. 

Mr. Tei^ler. Mr. President, that is a fact, because we have been of 
the opinion that the State had control over those waters, of course 
subject to the right to pass over the navigable waters; but that the 
la,na adjoining those waters, which was necessary for the use of the 
Government in connection with its work, belonged to the States a,nd 
must be ceded by the States. 

As I have said, Mr. President, the court has held in two or three 
cases — and one of those I shall probably cite if I do not overlook it — 
that the only authority the Government he^s got is to regulate the 
agencies of commerce on the rivers — that they have no title in the 
water; in other words, the courts say the Government has an ease- 
ment on the water ; and that is all there is of it. 

Mr. President, I ask leave to put in some of this mq^tter without 
reading it, if no one objects. 

The Vice-President. Without objection permission is granted. 

The matter referred to is as follows : 

By the English common law a river is navigable as far as the tide flows, upon the 
theory that it is a part of the sea. 

This doctrine was all right in Enjgland, where the rivers are short and where the tides 
flow even above where they are navigable in fact. But in the United States rivers are 
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navi^ble in law ajs fsu* ajs they are navigable in fact, and no attention is paid to whether 
the tide flows or not. 

By the English common law the Crown owns the land covered by the water of 
navigable streams in trust for the public use. 

According to the English common law every river is navigable as far as the tide ebbs 
and flows and it is a royal river and belong to the King by virtue of his prerogative, 
but in every other river, even if navigable m fact, there the King's prerogative does not 
attach, but the right of public use does attach. They are, as the authorities declare, 
"under the servitude of the public interest," to be used as water highways. They are 
public rivers, not as to their shores or the land under them, for these are in the riparian 
proprietors, but onlv in reference to public use. 

At common law land bounded by a river extends to the center of the stream. In 
Alabama the streams that sure navigable in fact the owners of land bound upon it can 
not assert their right to the soil under the stream. 

The right of navigation under both civil and common law is a paramount right. This 
right is so important that even the sovereign can not obstruct it, nor can the United 
States. 

The King of England can not assert his prerogative to obstruct navigation. 

What is the shore? 

A piece of land bounded on the shore of the sea or a river. 

By the civil law the shore is where the highest tide comes or where the greatest wave 
extends during the winters. 

By the common law the shore is the point where the ordinary tide stops. The shore 
of a river is at common law the point of ordinary flow. 

In Massachusetts the shore is where the sea stands at ordinary times. In the United 
States admiralty jurisdiction extends to water in fact navigable. 

It is a well-established principle of law that nothinc" passes as incident to an easement 
but that which is requisite to a fair enjoyment of the right. (5 Mason, 195, 3 Kent 
Commentaries, 432; Commissioners of the Canal Fund v, Kemshall, 26 Wendell, 414.) 

Chief Justice Shaw said: "We can not doubt that navigable streams may cease to be 
such by appropriation of the soil under legislative authority to other purposes." 
(Commonwealths. Charlestown, 1 Pickens, R. 180.) 

The General Government has the right to regulate commerce, and 
so forth, as provided in paragraph 3 or section 8 of the Constitution, 
but this does not give Congress any title to the agencies of commerce, 
rivers and lakes, any more than it does to the railroads of the country. 

All that Congress is authorized to do is to regulate commerce, and 
the control of Congress is limited to the exercise of such powers as are 
necessary to regulate commerce. The State owns the lands under 
navigable waters. 

The Supreme Court of the United States in the case of the City of 
Mobile V. Eslava (16 Peters, p. 277) says: 

The United States then may be said to claim for the public an easement for the 
transportation of merchandise, etc., in the navigable waters of the original States, 
while the right of property remains in the States. 

The original States possessing this interest in the waters within their jurisdictional 
limits, the new States can not stand upon an equal footing with them as members of 
the Union if the United States still retain over tneir navigable waters any other right 
than is necessary to the exercise of its constitutional powers. To recapitulate, we are 
of opinion: First, that the navigable waters within this State have been dedicated to 
the use of the citizens of the United States, so that it is not competent for Congress to 
grant a right of property in the same. * * * 

In Martin et al. v, Waddell the court said: 

When the Revolution took place the people of the eastern States became them- 
selves the sovereigii, and in that character hold the absolute right to all the navigable 
waters and the soil under them for their own common use, subject only to the right 
since surrendered by the Constitution of the United States to the General Govern- 
ment. (16 Peters, 411.) 
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' In the act of Congress providing for the admission of Alabama as 
a State Congress provided that certain things should be included in 
the Constitution, as follows: 

That the people of Alabama forever disclaims all right and title to the waste or 
unappropriated lands lying within the State, and that the same shall remain at the 
sale and disposition of the United States. 

Also, that all navigable waters within the State shall forever remain public high- 
ways, free to the citizens of that State and the United States, without any tax, duty, 
impost, or toll thereon imposed by that State. 

These provisions were inserted in the constitution of Alabama, 
which was approved by Congress by a resolution adopted Decem- 
ber 14, 1819, in words as follows: 

Resolved, That the State of Alabama shall be one, and is hereby declared to be one, 
of the United States of America, and admitted into the Union on an equal footing 
with the original States in all respects whatsoever. 

Mr. Teller. Speaking of the compact which was made that Ala- 
bama should not tax the land, and so forth, the court continues: 

This supposed compact is therefore nothing more than a regulation of commerce to* 
that extent among the several States and can have no controlling influence in the 
decision of the case before us. This right of eminent domain over the shores and the 
soils under the navigable waters for all municipal purposes belongs exclusively to the States 
within their respective territorial jurisdictions , and they, and they only, have the consti- 
tutional power to exercise it. To give to the United States the right to transfer to a 
citizen the title to the shores and the soils under the navigable waters would be placing in 
their hands a weapon which might be wielded greatly to the injury of State sovereignty and 
deprive the States of the power to exercise a numerous and important class of police powers. 
(See p. 230.) 

And the court concludes as follows: 

By the preceding course of reasoning we have arrived at these general conclusions: 
First, the shores of navigable waters and the soils under them were not granted by thp 
Constitution to the United States, but were reserved to the States, respectively^. 
Second, the new States have the same rights, sovereignty, and jurisdiction over this 
subject as the original States. Third, the right of the United States to the public 
lands, and the power of Congress to make all needful rules and regulations for the sale 
and disposition thereof, conferred no power to grant to the plaintiffs the land in con- 
troversy in this case. 

The Supreme Court of the United States said in 1842, in the case 
of Martin v, Waddell (16 Peters, p. 411; 14 U. S. Repts., p. 349): 

When the Revolution took place, the people of each State became themselves 
sovereign, and in that character hold the absolute right to all their navigable waters 
and the soil under them for their common use, subject only to the rights since surren- 
dered by their constitutions to the General Government. 

If the States took the absolute title to the navigable waters, they 
certainly did to the nonnavigable waters. 

Congress can not interfere with waters of a State, except it may be 
necessary to protect the navigability of a navigable stream, and the 
courts have held that that provision of the Constitution did not give 
the Government any title to or control over the waters of the rivers 
in the States. 

I do not care to enter into any discussion here, but I think that will 
be admitted. If the Government did not have any title to waters 
upon which it runs its ships, it certainly did not over trout streams 
that run into and make up the river. 

The Supreme Court of tne United States, in 16 Peters, said: 

The United States may be said to clain^ for the public an easement for the. trans- 
portation of merchandise, and so forth, in the navigable waters of the original States, 
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while the rigiit of property remains in the States. (See Mobile r. Eslava. 16 Peters, 
253; 14 U. 8. Kept., p. 277.) 

The court in the last-cited case says: 

The or^nal States ix)S8ea8ing this interest in the waters within their jurisdictional 
limit ^ the new States can not stand upon an equal footing with them as members of 
the Union if the United States still retain over their navigable waters any other right 
than is necessary to the exercise of its constitutional powers. 

Mr. Piles, Will the Senator permit me to call his attention to 
one fact? 

The Vice-President. Does the Senator from Colorado yield to the 
Senator from Washington ? 

Mr. Teller. I do. 

Mr. Piles. In that connection I should just like to call the atten- 
tion of the Senator from Colorado to the fact that the State of Wash- 
ington, at the time it adopted its constitution, did not take any 
chance on its ownership in the beds, shoroa, and so forth, of the 
navigable streams of that State. 

Mr. Teller. I shall be glad to have the Senator read the provision. 

Mr. Piles. The provision of the constitution of the State of Wash- 
ington is as follows: 

Section 1. The State of Washii^ton asserts its ownership to the beds and shores of 
all navigable waters in the State up to and including the tide of ordinary high tide, in 
waters where the tide ebbs and flows, and uj) to and including tie line of ordinary 
high water within the banks of all navigable rivers and lakes. 

That is along the idea which the Senator from Colorado has been 
discussing. 

Mr. Teller. The court also stated in the case I have just cited — 
that of the city of Mobile v\ Eslava: 

Tha4; such rivers (navigable rivers) are common for navigation and commerce in the 
widest sense is free from doubt — that Alabama has jmisdiction and power over them 
the same as the original States have over their navigable waters is equally clear. 
(Mobile V. Eslava, U. S. Kept., 14, p. 279.) 

In the same case, on page 259, the court said: 

That each and all of the States have sovereign power over their navigable waters 
above and below the tide no one doubts. (282 U. S., 14.) 

The State may bridge and dam navigable streams if Congress 
has not declared them navigable waters. This the State is not Imely 
to do if such bridge or dam destroys the navigabilitv of the streams. 
(See Wilson v. Blackbird Creek, 2 reters, p. 245; Gilman v. Philadel- 
phia, 3 Wall., p. 713, and Pound v. Turck, 95 U. S., p. 459.) 

Tlie courts nave held that the exercise of suchpower bv the State 
is not inconsistent with the object for which the Federal Government 
was established. 

Mr. President, it may be inquired how the original States got these 
rights. Some of them got them by virtue of then' charters. Some of 
them assumed such rights simply as sovereign States, and you can 
not trace them back — at least I have not been able to do so — to any 
authority in some of the colonies thd,t became States. Some of the old 
colonies asserted that right because there seemed to be a notion that it 
belonged to the sovereign in England; that it belonged to the TCing. 
Take Connecticut. It did not have a charter at all. If it did, I do 
not remember what it was. 

Mr. Bacon. Oh, yes. 
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Mr. Teller. I think Connecticut had a charter that was taken 
away. - , 

Mx, Bacox. The Senator will recall the story of the Charter Oak. 

Mr. Teller. Mr. President, Rhode Island did not have a charter. 
Rhode Island was settled by a lot of tramps, who went there carrjang 
with them their notions of free government and all that. When the 
trouble came, Rhode Island, although small in extent, was just as big 
in law as any of the other States. 

In the case of Mobile v. Eslava (16 Peters, p. 253) the Supreme 
Court says : 

That the original States by their colonial charter had the right of 'property in bays 
and arms of the sea. This they retained, and it can only be interfered with by the Fedeiul 
Government under their right to regulate commerce so far as to furnish a free naviga- 
tion. The United States, then, may claim for the public an easement for transportation 
of merchandise, etc., in the navigable waters of tne original States, while the right of 
property remains in the States. 

The court also says in the Mobile case: 

That each and all the States have sovereign power over the navigable waters above 
and below the tide, no one doubts. (See p. 259.) 

If sovereign over navigable waters, is there any reason to say the 
States are not sovereign over the nonnavigable waters? How did the 
States retain their right ? They retained it by withholding it from the 
General Government. 

Mr. Sutherland. Mr. President 

The Vice-President. Does the Senator from Colorado yield to 
the Senator from Utah? 

Mr. Teller. I do. 

Mr. Sutherland. I do not want to interrupt the course of the 
Senator's argument. 

Mr. Teller. You will not interrupt me at all; it will not interfere 
with me. 

Mr. Sutherland. If the Senator's argument that far is sound — 
and, personally, I want to say to the Senator that I am in entire 
sympathy with, him — I want to ask whether it does not inevitably 
lead to the final conclusion that the only authority which the General 
Government has in the matter of granting the right to build dams, 
bridges, and so on, across navigable rivers is simply to see that the 
ri^t of navigation is protected, and that the General Government 
has absolutely no authority or power whatever to charge a fee to any 
person or corporation either for the use of the water for irrigation or 
for the generation of power or for any other purpose? 

Mr. Teller. Certainly. The Government can not control the 
water of the Mississippi River, for instance. 

Mr. Sutherland. I want to ask the Senator further, if that is so 
with reference to navigable streams, whether or not his argument, will 
not apply all the stronger to the case of nonnavigable waters, such 
as exist m the irrigation States? 

Ml". Teller. Undoubtedly. There is not a provision in the Con- 
stitution anywhere that would indicate that anybody supposed the 
General Government would have anything to do with such waters cwr 
ttieir shores or the land imder them. All the Government can do 
is to regulate the commerce on the streams. The Constitution does 
not say ^^ commerce on the streams,'' but at that time there was no 
commerce at all except what was on the water, the rivers, lakes, etc. 
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be admitted and remain unquestioned, except so far as they are temporarily deprived 
of control over the public lands. 

The court also said: 

Every nation acquiring territory, by treaty or otherwise, must hold it subject to the 
constitution and laws of its own government and not according to those of the govern- 
ment ceding it. (Vat. Law of Nations, b. 1, c. 19, sees. 210, 214, 245, and b. 2, c. 7, 
sec. 80.) 

Xhe Supreme Court, in the Pollard case, said: 

Then to Alabama belong the navigable waters and soils under them in controversy 
in this case, subject to the rights surrendered by the Constitution to the United States, 
and no compact that might be made between her and the United States could diminish 
or enlarge these rights. (Pollard's Lessee v. Hagan, 3 Howard, p. 229, 15 U. S., 402.) 

In the case of the city of Mobile v. Eslava, reported in 1842 (16 
Peters, p. 254), the court says, in speaking of the reservations of 
public lands which are found in all new States: 

The clause inserted into the constitution of Alabama reserving the rights of property 
to the United States, as a compact with them, embraces lands under water as emphatic- 
^\y as those not covered with water. But if no stipulation, saving the interest of the 
United States, had been made, they would have had just as much n^ht to their private 
property as an individual had to his. They hold, as a corporation, an individual 
title. * * * The United States, as owner, can do no act to obstruct the free public 
use of the waters more than a private owner of the soil under water could obstruct the 
navigation. 

But in 1845 the court, in the case of Pollard's Lessee v: Hagan, 
determined that the fee of land under the navigable waters was the 
property of the State, and this has been the decision of the court in 
xepeated cases ever since. (See Pollard's Lessee v. Hagan, 3 Howard.) 

It is needless to say if no right of property exists in the United 
States in navigable rivers there is none in the nonnavigable waters. 
<See 3 Howard, Ohio Repts., Gov't v. Chambers, 498.) 

The water of navigable rivers can not be obstructed by the State 
or individuals if Congress declares that it is a navigable river, not 
because the United States owns the river, but because as an agency of 
commerce Congress can prevent its obstruction to navigation in the 
protection of interstate commerce. 

In one case the court has said, ^^That the navigable rivers are the 

?ublic property of the nation" (Gilman v. Philadelphia, 3 Wall., 
25), but in many other cases it has been held that the United States 
has no property in the river and only an easement on the right, and the 
States own the river, subject to the right of commerce, which the 
Government of the United States must regulate and protect, and the 
State can not interfere with such regulation. 

Again the court quotes from the case of Pollard's Lessee v, Hagan 
(3 Howard, p. 230) : 

The right of eminent domain over the shores and soil under the navi^ble waters, 
for all municipal purposes, belongs exclusively to the States, within their respective 
territorial jurisdiction, and they, and they only, have the constitutional power to 
exercise it. 

It is evident the court did not in the Gilman case intend to assert 
a property right to their rivers in the usual sense in which we speak 
of property right. A mere easement is a property right, and the 
court m tne Gilman case holds that pilot laws are a regulation of 
commerce, but if enacted in the interest of commerce they are not 
in conflict with the power of Congress to regulate commerce. (See 
727.) 
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But if Congress has passed no law with reference to commerce on 
a river the State may authorize a dam across a navigable stream^ 
(See Wilson v. Black Bird Creek Marsh, 2 Peters, 250.) 

In the case of Pennsylvania v. Whitney and Belmont Bridge Co* 
(18 Howard, p. 432), the court says: 

The piirely internal streame of a State which are navigable belong to the riparian, 
owners to the thread of the stream and, as such, they have the right to use the waters 
and bed beneath for their private emolument, subject only to the public right of 
navigation, and may construct wharves or dams or canals, etc., subject to this public 
easement. In respect to these piu-ely internal streams of a State, the right of public 
navigation is excluedvely under the control and regulation of the State legislature^ 
and a structiu-e, although it may be a real obstruction to navigation, if authorized by 
the legislature, it is lawful. 

Chief Justice Taney, in delivering the opinion in the case of John 
Den V. Jersey Company, to be found in 15 Howard, 432, said: 

It is not necessary to state particularly the charters and grounds under which they 
claim — 

This was in New Jersey — 

It is not necessary to state particularly the charters and grants under which they 
claim. They are all set out in the special verdict in the case of Martin v. Waddell^ 
reported in 16 Peters, 367. The title claimed on behalf of the proprietors in that caae 
was the same with the title upon which the plaintiff now relies. And upon very full 
argument and consideration in the case referred to, the court were of opinion that ti^ 
soil under the public navigable waters of east New Jersey belonged to the State and 
not to the proprietors; and upon that ground gave judgment for the defendant. The 
decision in that case must govern this. 

The counsel for the plaintiff, however, endeavor to distinguish the case before uft 
from the former one, upon the ground that nothing but the right of fishery was decided 
in Martin v. Waddell, and not the right to the soil. But they would seem to have 
overlooked the circumsta,nce that it was an action of ejectment for the land covered 
with water. It was not an action for disturbing the plaintiff in a ri^ht of fishery, but 
an action to recover possession of the soil itself. And in giving judgment for the 
defendant the court necessarily decided upon the title to the soil. 

Mr. President, I want to spend a few moments, and onljr a few 
moments, on the question of forest reserves. I am not gomg into 
that q^uestion except as to the matter of title. I am not gome to 
enter mto a discussion whether the forest reserves are beneficial to 
the country or injurious, but I want to call attention to some decisions 
of the courts. In the case of United States v. Cornell (Mason's CIr. 
Ct. Repts. vol. 12, p. 63), it was held: 

But although the United States may well purchase and hold lands for public pur« 
ptoses, within the territorial limits of a State, this does not of itself oust the jurisdic- 
tion or sovereignty of such State over the lands so purchased. It remains until the 
State has relinquished its authority oyer the land either expressly or by necetwary 
implication. 

Another important case in this connection is the case of the Fort 
Leavenworth Railroad Company v. Lowe (114 U. S., p. 525). I will 
make a brief statement in regard to that case. 

Before there was an organized government in what is now the 
State of Kansas the Government of the United States took possession 
of a piece of ^ound for military purposes, now known as Fort Leaven- 
worth, occupied it, and has occupied it ever since. I suppose the^ 
Government took possession of it seventy or seventy-five years ago. 
At all events, when the State of Kansas was admitted to the Union 
there was no reference made to Fort Leavenworth. The Govern* 
ment did not reserve anything. Kansas did not promise anything. 
Afterwards it was asserted that that property, being for the use of the 
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Government of the United States, fell within the provision of the law 
that a State can not tax Government property. The question did not 
arise with reference to the fort and buildmgs, but arose with reference 
to the land of the railroad that crossed over the reservation, and the 
railroad company asserted the right to be independent of taxes. 
The matter came into the court. The court decided that Kansas 
had absolute jurisdiction of it. Mind you, this was a piece of land 
which the Government had appropriated years and years before 
Kansas was settled, and then Kansas was admitted without refer- 
ence bein^ made to the military reservation. Thd Supreme Court 
of the United States held that Kansas had jurisdiction; but subse- 
^[uently Kansas was prevailed upon by the Grovemment to cede its 
jurisdiction over that reservation. Until that time Kansas had abso- 
lute jurisdiction. 

I do not propose to occupy the Senate much longer, although I have 
a great deal of manuscript here to which I intended to call attention. 
I do want to call attention, however, to one thing that I think is per- 
tinent to be considered, particularly in connection with the pending 
case. I complained yesterday that I did not think the Government 
of the United States should allow any individual to control navigable 
waters; that I thought the United States was rich enough and' strong 
enough when rivers were not navigable and it wanted to make them 
navigable to do so itself. I think in 1846 the Territory of Wisconsin 
was anxious to have the Fox River utilized for commerce. You will 
remember that was before railroads were common. It came to Con- 

fress, and Congress granted to the Territory, the title to be in the 
tate when it became a State, a certain amount of land to build locks 
and dams that were necessary on Fox River. The State government, 
when it came into existence, promptly accepted the act: 

The State accepted said grant of land for said purposes, and by an act of its legisla* 
ture, approved August 8, 1848 — 

That was immediately after their admission — 

undertook the improvement of said rivers, and enacted, among other things, that 
I 'Whenever a water power shall be created by reason of any dam erected or other 
imp>rovements made on any of said rivers, such water power shall belong to the State, 
subject to the future action of the legislature." 

They went on with that, and not finding themselves able to carry 
put the work, they finally incorporated a company called the Fox 
and Wisconsin Improvement Company. They went on and spent 
some money on it, and finally failed, just as other concerns have failed 
in doing these things, and then the Government found itself in a bad 
situation. The company could not go on, and they went into bank- 
ruptcy. Subsequently the Government bought them out, paid them 
on, and got rid of them. I believe we have had one other case of the 
same kind, where parties have gone out and got the permission from 
the Government, and they have not been able to comply, and the 
Government has had to buy them out. But I want to read a little 
thing here. This matter came to the Supreme Court of the United 
States in 1898. There was a question whether the canal company 
had any rights there or not, and the court said : 

Upon the undisputed facts contained in the record we think it clear that the canal 
company is possessed of whatever rights to the use of this incidental water power that 
could be validly granted by the United States. 
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Now, it had a State concession and it had some kind of a concession 
from the General Government through the State. The litigation 
arose from the fact that one of the riparian owners claimed the right 
to some part of this water and undertook to interfere. This is 
another case, and it is cited by Judge Shiras : 

The value of this water power created by the dam was much ^ater than that of the 
river in its unimproved state in the hands of the riparian proprietors, who had not the 
means to make it available. Those proprietors lost nothing that was useful to them 
except the technical right to have the water flow as it had been accustomed and the 
j)Ossibility of their being able sometime to improve it. If the State could condemn 
this use of the water, with the other property of the riparion owner, it mi^ht raise a 
revenue from it sufficient to complete the work, which might otherwise fail. There 
was every reason why a water power thus created should belong to the public rather 
than to the riparian owners. Indeed, it seems to have been the practice, not only in 
New York, but in Ohio, in Wisconsin, and perhaps in other States, in authorizing the 
erection of dams for the purpose of navigation, or, rather, public improvement, to 
reserve the surplus of water thereby created to be leased to private parties under 
authority of the State. 

I read that because I want to show that has been the rule, and 
there are several cases that I could cite from the State of New York 
as to the rights of the States. The States always control the water, or 
claim to control it, at least. I do not know that there has ever been a 
controversy between a State and the General Government as to who 
owned the water. 

After stating this, the court says: 

The learned judge then proceeds to cite decisions to that effect rendered in several 
of the State supreme courts. 

I wa^t to say here now that in a careful examination of the authori- 
ties, running over months, I have never found a case where the Gov- 
ernment of the United States has asserted its right to waters that I 
assert belong to the State. Some of the executive officers and some 
of its subordinates may have been confident that the Government of 
the United States could control the water absolutely, but no Federal 
or State court has so held. 

I have one other matter I wish to call attention to of about the same 
general character. Mr. President, I have asserted, and I want to 
assert it now, that the United Sto-tes has not anjr right to go into 
business. The United States can not legally go into a mercantile 
business, in my judgment. It can, of course, by its officials, if it sets 
up a store and puts somebody in it, do it until the question is raised in 
some proper manner. It can not go into the lumber business, but it 
is in the lumber business now. 

It has in Colorado a large number of sawmills located on forest 
reserves. It is cutting tiniber for public use and selling it at very 
much higher prices than we were in the habit of paying, and where 
we have nad one sawmill cutting timber we have in one single forest 
reserve six sawmills; and yet they tell us that the very purpose of 
and object of the reserve is to protect the timber. They nave trav- 
ersed the mining region of my State and the building region and 
soUcited parties to buy lumber of them. There is not a miner in 
some sections of the State who does not pay tribute to them. A hun- 
dred and some-odd thousand dollars was paid in Colorado last year. 
A miner can not go out in the forest and cut a stick to put in his mine 
but he must get the permission of some man or pay for it. 

Mr. President, I am one of those who believe in the protection of 
forests, but I believe in their protection in a proper way, and I know 
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there has been practically no waste of timber in the country in which 
I live. I was brought up in a timber country. I remember when 
more than half of western New York was covered with timber. I 
can remember when all of southern Pennsylvania was covered with 
timber — the finest timber in the world. There is not any left. I heard 
a Senator say one dav we have wasted our timber; but I want to dis- 
sent from that. In the section of New York in which I lived until I 
was old enough to go West, I saw the tiinber destroyed. I saw the 
farmer cut down the timber and roll it in a heap and burn it. Why 
did he do that ? In order to make a place for a home. He wanted 
a place to build a house and make a rarm. He could not do it in 
the woods, and he cut down the timber and burned it up; and I 
have seen fine timber burned up. It was followed by a flourishing 
farming community. 

Mr. rresident, I am one of those who believe that civilization, a 
country settled by intelligent people, is a great deal better than a 
forest, however beautiful it may be, or however profitable it would 
have been if left. But seventy years ago and more, eighty years ago, 
the people cut up these trees and turned them into ashes that they 
might make a better condition, and they did make it. Would the 
State of New York have been better if that whole country had been 
kept in timber until to-day? It is possible that the owners of the land 
if they could have lived until this time would have made some money, 
by selling the timber, but the community would not have been so 
well off. 

I would rather see people living on land than to see timber on it, no 
matter how beautiful it is or how fine. We have destroyed some tim- 
ber in Colorado, but we have added to the sum of human happiness 
by so doing. We have put into the commerce of the world a billion 
dollars of gold and silver, and we have made homes for thousands 
and thousands of men, and we have built iip a civilization that can 
not be beaten in any part of the world, suppose we have not so 
much timber; suppose there is a bare hill here and there. Mr. Presi- 
dent, we have something better than timber to show for it. We have 
schools and colleges, and churches and hospitals, and all the appliances 
of civilization; and I can show you on that land where the timber 
has of course become scarcer, well-educated men and women and 
when I say educated I mean those who have college diplomas — I can 
show you more men and women with that kind of an education than 
you can find -in any New England city of the same size. I can show 
it not in one city alone, but in a dozen. I can show you that some 
good has come out of the destruction of the forests. 

The superintendent of a street car line in Denver said to me one 
day, ^^I have 200 college graduates running on my street car line." 
You can not find that anywhere else in the world. Why do we have 
them? Because we have made a settlement there that is desirable 
for the people, and we have a chmate which is health giving, which 
makes it desirable for those who have fallen into ill health to come 
there and live. 

We have economized and utilized our advantages, such advantages 
as we have had. We have had some trouble. I went there when the 
Indian was rife. I went there when every pound of freight that was 
brought in paid 25 cents a pound. Whetner it was machinery for 
our mills or woolen goods that thQ women wore, it cost at least 25 
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cents a pound to land it in Denver. Why should we not use the 
timber? 

I heard a prosecution once there for cutting timber on the public 
lands. The judge, sitting at his desk, said: ^'I mean to dismiss this 
case. The desk at which I am sitting, the church next door have 
been built out of timber cut on the public land. Congress said to us: 
^This is a country open for settlement,^ and we came here. Have we 
not a right to make ourselves comfortable? Can we carry on civili- 
zation here unless we have the opportunity to do that?^' To-day 
they will tell you we have blasted the hills because we have cut off 
the pine. If we have cut off the pine, we have made a hundred 
orchards where we have made a, bare hill. 

Mr. 'President, this question to us is a live one. Are the State of 
Colorado and the State of Idaho and other States to be refused the 
opportunity of filling up with settlers? One-fifth of the State of 
Colorado is in a forest reserve; more than that in the State of Idaho. 
We passed a law that would open up every acre of that to the pros- 
pector. The Department has put on such rules and regulations that 
a prospector dare not go into a forest reserve. We passed a law that 
a homesteader could go into a reserve if he saw fit. They have passed 
such regulations that no homesteader can go in. If he does at the 
bidding of some cheap Jack, he will be told, ''You can not make a 
living here. Get out.'' In my State I can, show not simply a notice 
to quit, but cite cases where they have absolutely moved him off the 
homestead, which he could hold according to law. 

Mr. Flint. May I interrupt the Senator from Colorado ? 

Mr, Teller. You may. 

Mr. Flint. I want to ask the Senator what is his authority for 
making the statement that a homesteader can go into a forest reserve? 

Mr. Teller. We have a law. 

.Mr. Flint. What law? 

Mr. Teller. A statute. 

Mr. Flint. I do not understand 

Mr. Teller. Yes; there is a statute. 

Mr. Flint. I do not understand that a homesteader can go into a 
forest reserve. 

Mr. Teller. He can under the statute, but it is absolutely ignored 
by the Department. 

Mr. Flint. The only statute which permits a person to enter a 
forest reserve 

Mr. Teller. If the Senator from CaKfomia does not know he can 
find out by looking at the statute. There is a law of the United States 
which allows a man to go into a forest reserve and make a homestead, 

Mr. Flint. Without the land being set apart as agricultural land 
by the Forester? 

Mr. Teller. There is nothing said about that. 

Mr. Flint. I should like to have the Senator refer to the statute. 

Mr. Teller. It was intended by Congress that a man should deter- 
mine for himself whether he could make a living on the land. He 
should not have to ask a subordinate of the Government. Now, 
under the regulations, he must first get consent before he can get in, 
and then if the officials do not think it is all right they can put him out. 
41103-08 5 
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Mr. Flint. I am trying to get the Senator to refer nie to the statute. 
The only statute 

Mr. Telxer. I do not think there is such a law. 

Mr. Flint. I think I had something to do with drawing the law. 

Mr. Teller. Then you ought to know what it is. 

Mr. Flint. As I understand the law, no land within a forest 
reserve is subject to homestead entry unless after an investigation by 
the Secretary of Agriculture he determines that the land is more 
valuable for agriculture than it is for forestry. 

Mr. Teller. That was not in the original law. 

Mr. Clark, of Wyoming. Mr. President 

The Vice-President. Does the Senator from Colorado yield to the 
Senator from Wyoming? 

Mr. Teller. Certainly. 

Mr. Clark, of Wyoming. I wish to ask the Senator from Colorado 
whether it is not a fact that, notwithstanding the statute which he has 
mentioned, as well as the statute mentioned by the Senator from 
California [Mr. Flint, each one of these proclamations for a forest 
reserve ends with warning all people not to make settlement within 
the reserve? 

Mr. Teller. In all the forest reserves you will find a card saying 
^'Keep out of here; this is Government property." And that was so 
soon after the law passed it was ignored by tne Department at once. 

I want to say another thing about which we in the West complain. 
I did not intend to touch upon it at all, but I will. In 1873, for 
the first time. Congress provided for the appropriation of coal lands. 
Up to that time there never had been any difference between coal 
land and agricultural land, so far as the Government was concerned. 
In 1873 Congress provided that all land that was coal land should 
be selected and certified by the public officials as coal land, and 
then that nobody could take anv of that land without paying not 
less than $10 an acre if it was witKin a certain distance or a railroad 
and not less than $20 an acre if it was nearer. We supposed that 
that meant $10 an acre. We knew that way back, years ago, there 
was a statute which provided that the pubHc lands should be sold for 
not less than $1.25 an acre, and they had always been sold for $1.25, 
except as sometimes changed, for instance, when land grants were 
made, and so forth. 

The Executive Department within the last two years has deter- 
mined that that gave them the power to determine that they could 
ask just as much more for the coal lands as they wanted, and they 
have raised the price in my State from $10 an acre, in that district 
where under the law it should be $10 to $25, and where it should 
be $20 they have raised it to $50. Does anybody suppose that 
Congress ever intended to pass a law disposing of the pubHc lands 
and leaving it to the Executive Department to say the lands should 
not be sola for less than $50 an acre? Why could they not just as 
well say a hundred dollars ? 

What we complain of in the West more than anything else, in 
connection with forest reserves, are these unfair tnings that are 
being done — bad administration of the law. We know, whether the 
Department does or not, that we are entitled to have the settlers 
come there and make a home, and we know that they are retarding 
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the settlement and hindering the growth of these great Western 
States without advantage to anyone. 

Mr. President, before I forget it I wish to call attention to a 
suggestion I nearly forgot. This is leaving the matter that we are 
speaking of. 

When we were providing for the settlement of the great Northwest 
Territory in 1787 and 1788 and so on we made some provisions, and 
this is one which will be found in the First Statutes at Large, page 468 : 

And be it further enacted, That all navigablerivera within the territory to be dispoeed 
of by virtue of this act — 

That meant all the five States — Ohio, Indiana, Illinois, Minnesota, 
and Wisconsin — 

Sec. 9. And be it further enacted^ That all navigable rivers within the territory to be 
disposed of by virtue of this act shall be deemed to be and remain public highways, 
and that in all cases where the opposite banks of any stream not navigable ediall 
belong to different persons the stream and the bed thereof shall become common to 
both. 

Then again, later, they reiterated that, particularly as to Indiana, 
as to which the statement was made: 

And be it further enacted, That all navigable rivers, creeks, and waters within the 
Indiana Territory shall be deemed to be and remain public highways. 

I want to call attention to that. It has been the poUcy of this 
Government to keep the streams open wherever they were navigable 
and not attempt to control them where they were nonnavigable. 

I have detained the Senate too long, and I have not said all I 
intended to say. I shall take up this matter again some day and 
add some things that I would have said to-day if time would permit, 
even at the risk of imposing on the patience of the Senate. 

Thursday, April 2, 1908. 

Mr. Teller. On Tuesday I made some remarks in the Senate, 
and I referred to and quoted from an address delivered by Mr. 
Justice Harlan, of the State of Kentucky, in the city of New x ork, 
a few weeks since. I ask that in submitting my remarks for printing 
I may be allowed to couple with it in the Kecord the speech of Mr. 
Justice Harlan. It is an admirable speech, historical in tne beginning 
and legal and judicial in its termination. It is a speech I think 
everyone would like to read, and it ought to be preserved. 

The Vice-President. The Senator from Colorado asks permission 
to incorporate as a part of his remarks in the Record the speech 
of Mr. Justice Harlan, to which reference is made by him. Is there 
objection? The Chair hears none, and it is so ordered. 

The address referred to is as follows: 

(Remarks of Mr. Justice Harlan at the banquet given in his honor by "The Kentuckians," In New 
York, on December 23, 1907, at the Hotel New Plaza.] 

toast: *' KENTUCKY: UNITED, WE STAND; DIVIDED, WE FALL.'* 

Mr. President, fellow- Kentuckians, and guests, I count myself most happy to be 
surrounded on the present occasion by so many representative men of my native State. 
Every true man has a peculiar affection for the State in which he first saw the light 
of day and for the people among whom he passed his early life. But it has seemed to 
me — indeed, the fact has been often commented upon by others — that there is an un- 
usual f eelingof brotherhooil among Kentuckians. I am far enough advanced in years, 
fellow- Kentuckians, to have known personally even the grandfathers of many members 
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of this club. At a memorable period in the country's history I stood with the fathers 
of some of you under the flag of the Union, while the fathers of others of your number 
rallied under another flag — each man, whether under the one flag or the other, reso- 
lutely contending for what in his conscience he deemed to be right. But I rejoice to 
say tnat we who then were opposed are no longer estranged, but with hands clasped 
in friendship stand together under the same flag, now recognized throughout the world 
as the emblem of the great Republic. We may differ about political questions, but, 
•apart from such differences, when Kentuckians meet, whether in their own country 
or in foreign lands, they warm toward each other because they are fellow- Kentuckians. 

We are, however, something far more than Kentuckians. We are Americans. Trite 
as that phrase may sound, the older I grow the more priceless to me is the fact it 
expresses. We may well be proud of the State that gave birth to Abraham Lincoln, 
that sent Henry Clay and John J. Crittenden to the Senate, and nurtured such men as 
Zachary Taylor, Isaac Shelby, George Nicholas, the Breckenridges, the Marshalls, 
John Boyle, George Robertson, Samuel F. Miller, Joseph R. Underwood, Charles S. 
Morehead, James Guthrie, John L. Helm, Madison C. Johnson, Lazarus W. Powell, 
Archibald Dixon, Joshua F. Bell, Richard H. Menefee, and many others distinguished 
in every walk of life and too numerous to be mentioned on this occasion. But what 
would it mean to us to be Kentuckians if we were not also, or rather first of all, Ameri- 
cans, whose allegiance to the nation in matters of general concern is above allegiance 
to any State, just as the Constitution of the United States, with respect to all national 
objects, is above the constitution of any State. 

The toast assigned to me suggests, Mr. President, many interesting thoughts about 
the early days of our Commonwealth and its relations to the National Government. 
Going back for a moment to the beginnings of Kentucky's history, we recall the inter- 
esting fact that very shortly after the close of the war for independence and after the 
acceptance of the Constitution by the requisite number of States a scheme was devised 
by foreign conspirators and domestic mafcontents to detach the people of Kentucky 
from all connection with the original States, and thus make the Alleghenies the south- 
western limit of the United States. Thi^ scheme found no favor with the indomitable 
pioneers who, surrounded by hostile Indian tribes in the wilds of an unsettled country, 
established a government with a constitution modeled after the Federal Constitution 
and more than a century ago applied to Congress for the admission of Kentucky into 
the Union as a State. Thus our fathers, resisting all appeals made to them to establish 
an independent State in the West, placed themselves by the side of their brethren 
of the older States, and caused to be inscribed upon Kentucky's coat of arms the sug- 
gestive and memorable words, "United, we stand; divided, we fall." There comes to 
my mind, Mr. President, a personal letter of the great Chief Justice, in which his use 
of that motto was so striking that it is peculiarly appropriate upon this occasion to 
quote his words. He said: '*I am disposed to ascribe my devotion to the Union, and 
to a government competent to its preservation, at least as much to casual circum- 
stances as to judgment. I had grown up at a time * * * when the maxim, 
'United, we stand; divided, we fall,' was the maxim of every orthodox American, and 
I had imbibed these sentiments so thoroughly that they constituted a part of my being, 
I carried them with me into the army, where I found myself associated with brave men 
from different States who were risking life and everything valuable in a common cause 
believed by all to be most precious, * * * and where I was confirmed in the habit 
of considering America as my country and Congress as my government." The habit 
of considering America as his country was the keynote of the life and work of the 
incomparable jurist whose profound and lucid judgments on behalf of the court of 
which he was the head built the broad highway upon which the nation has advanced 
to its present position of power aiid stren^h and unity. 

There are some, Mr. President, who thmk they see dark clouds upon the horizon of 
our future, and express grave apprehension as to the stability of the Government 
ordained by the people of the United States and established by the Constitution. In 
a population of 90,000,000 of people we must expect to find some who indulge in gloomy 
forebodings as to the future of the country, and who seem to cultivate the habit of pre- 
dicting disaster. Such persons are quite unhappy when the facts do not justify them 
in believing that everything is going wrong. But there is no occasion for a,larm. The 
American people, knowing that eternal vigilance is the price of liberty, will take care 
that ho harm comes to the country. At all times since the organization of the Govern- 
ment they have shown themselves equal to every emergency, however sudden or start- 
ling, which involved the safety of our institutions. They may seem at times to tol- 
erate false, visionary, and mischievous views, but in the end they will surely recog- 
nize the dangers of the stiuation, whatever they may be, and will do what prudence 
and pwatriotism require at their hands. Their final, deliberate judgment upon public 
questions is quite certain to be the best for all concerned. 



DAM ACROSS RAINY RIVER. 69 

What, let me ask, are some of the grounds upon which the pessimist of these days 
bases his fears for the safety of our institutions? He persuades himself to believe that 
the trend in public affairs is toward the centralization of all governmental power in 
the nation and the destruction of the rights of the States. If this were really the case, 
the duty of every American would be to resist such a tendency by every means in his 
power. A National Government for national affairs and State governments for State 
affairs is the foundation rock upon which our institutions rest. Any serious departiu-e 
from that principle would bring disaster upon the American system of free government. 

But the fact is not as the pessimist alleges it to be. The American people are more 
determined than at any time in their history to maintain both national and States 
rights, as those rights exist under the Union ordained by the Constitution. I say the 
people of the United States, for although the Constitution was accepted by the separate 
action of the people in their respective States, they moved together, in a collective 
capacity, as one people, in creating a nation for certain specified objects of general 
concern. They will not patiently consider any suggestion or scheme that involves 
a Union upon any other basis. They will maintain, at whatever cost and in all their 
integrity, both national and States rights. 

The best friends of States rights, permit me to say, are not those who habitually 
denounce as illegal everythine done by the General Grovemment, but those who 
recognize the Government of the Union as possessing all the powers granted to it in 
the Constitution, either expressly or by necessary implication; for, without a General 
Government possessing controlling power in relation to matters of national concern, 
the States would have no prestige before the world and would be in perpetual conflict 
with one another. With equal truth it may be said that the best friends of the Union 
are those who hold that the States possess all governmental powers not granted to the 
General Government and that are not inconsistent with their own constitutions or 
with the Constitution of the United States, or with a republican form of government. 
The people of the United States cherish, and will compel adherence to, the funda- 
mental doctrine that the States are vital parts of the American sj^stem of government; 
and they will insist with no less determination upon the recognition of the just powers 
of the States — to be exerted always in subordination to the supreme, law of the land — 
as essential to the preservation of our liberties. The Supreme Court of the United 
States has again and again declared, upon full consideration, that a close and firm 
Union is necessary for the happiness of the American people, and that "without the 
States in union there could be no such political body as the United States." 

If, then, the matchless Government devised by the fathers and ordained by the 
people of the United States is to be preserved and handed down intact to posterity, 
national power and State power must go hand in hand in harmony with the Constitu- 
tion. If those powers clash, the paramount authority of the Union within its pre- 
scribed sphere of action must prevail. Such is the express mandate of the Constitu- 
tion, and such our common sense and experience tell us must always be the case, if 
liberty, regulated by law, is not to perish from our land. The nation bein^ supreme 
within the sphere of its action as defined by the Constitution, its authonty, when 
legally exerted, binds every State as well as all individuals within the territory of the 
United States. The glory of the Rep\iblic is that its affairs are regulated by a written 
Constitution — the fundamental law which distributes the powers of government 
among the three separate, coequal, and coordinate departments, each exerting the 
authority, and only the authority, conferred upon it — and which Constitution, until 
amended in the mode prescribed by itself, must be deemed supreme over the Congress, 
over the President, over the courts, over the States, and over the people themselves. 

The pessimist is misled by the declaration of some, happily few in number, who hold 
that, whatever the words of the Constitution, that instrument should be so construed 
as to make it mean what a majority of the people think, at a given time, it should mean. 
He is also misled by the theory advanced by those who hold that Congress must be 
permitted to exert any governmental power whatsoever, not expressly denied to it, if 
that body deems that its exercise will promote ' * the general welfare . " But such theories 
of constitutional construction find no support in judicial decisions or in sound reason, 
least of all in the final judgments of that tribunal whose greatest function it is to declare 
the meaning and scope of the fundamental law. The National Government, it should 
ever be remembered, is one of limited, delegated powers, and is not a pure democracy, 
in which the will of a popular majority as expressed at the polls at a particular time 
becomes immediately the supreme law. It is a representative Republic, in which 
the will of the people is to be ascertained in a prescribed mode, and carried into effect 
only by appointed agents designated by the people themselves, in thp manner indi- 
cated by law. It would be a calamity unspeakable if our institutions and the sacred 
rights of life, liberty, and property should be put at the mercy of a majority unre- 
strained by a written supreme law binding every department of government, even the 
people themselves. The pessimist — indeed all — may take courage in the fact that 
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it has become a recognized rule of construction that the Constitution is to be taken 
as meaning what its words in their natural, obvious sense import, and, if the people 
desire it to mean something different, that instrument must be amended in the manner, 
and only in the manner, prescribed by itself. The dispute among statesmen has not 
been so much in reference to the general principles that should govern constitutional 
construction as to the application of those principles in determining the extent of the 
powers granted to the National Government. • Early in the history of the nation some 
insisted upon a narrow, literal interpretation of the Constitution which, had it been 
approved, would have made the General Government a rope of sand, wholly inade- 
quate to the ffreat purposes for which it was established. But long ago that view was 
rejected by the Supreme Court of the United States, and its rejection has been uni- 
versally approved. 

There are some who would deny to Congress all powers that are not, in words, 
specified in the Constitution as belonging to the legislative branch of the Government. 
They would eliminate altogether from our jurisprudence the long-established doctrine 
Hiat Congress may exercise powers that are plainly incidental to those expressly 
granted and not prohibited by the Constitution — that is, powers necessarily implied 
because embraced by those enumerated, and without which the Government would 
be unequal to the objects for which it was avowedly established and would become, 
to use the words of Marshall, "a splendid bauble." If the views of the latter class of 
constitutional critics should gain the approval of the American people, the country 
would be carried back to that period of its history when distinguished politicians 
gravely argued tiiat the Supreme Court of the United States could not, without vio- 
mting the Constitution, review the action of a State court which, by its final judgment, 
denied or destroyed rights plainly secured to the citizen by the supreme law of tiie 
land. Such critics are politically of kin to those who affirm that the courts may not 
declare a legislative enactment void, even when it is in plain violation of the Con- 
stitution. 

It is true that national power, as now exerted, covers a wider field of action than it 
did in the early days of the Republic, but that does not prove as the pessimist would 
have us think, that the Government has usurped powers that do not belong to it and 
has entered the domain reserved by and for the States. It proves only that the nation 
has from time to time as the public interests demanded . brought into active operation 
powers which Congress had not previously chosen to exert. So vast has been the 
increase in our^population and so diversified and extended have become our industrial 
interests tliat occasions must necessarily arise from time to time for a more intimate 
connection between the Government of the Union and the commercial and other 
affairs of the people than perhaps the fathers ever dreamed of. Hence if modem 
problems as connected with the operations of government, are to be solved in the 
interest and for the benefit of the- people and if the nation is to keep abreast with 
advancing civilization, new fields of legislation must be occupied. While new legis- 
lation must always be closely scrutinized and care be taken that it is not inconsistent 
with the Constitution, we must not be so unwise or suspicious or timid as to reject a 
new policy or a new law simply because it is new or simply because it may cover areas 
not consciously within the mental vision or the thoughts of the framers of the Constitu- 
tion. That wonderful instrument, the Supreme Court has said, was intended " to be 
adapted to the various crises of human affairs." 

Tne wise men of the constitutional period deemed it unnecessary to go further than 
to specify the general objects to be accomplished by the National Government and to 
enumerate the powers that may be exerted by it leaving to Congress — under its responsi- 
bility to the people and under its authority to pass such laws as were necessary and 
proper to carry into effect the powers enumerated and granted — to employ such neans 
not expressly or impliedly prohibited as are appropriate to the particular object 
designed to be accomplished. The supreme judicial tribunal of the nation has spoken 
with distinctness upon this point. Its words in a ^eat case — ^all its members con- 
curring — aie: "The Constitution unavoidablv dealt m general language. It did not 
suit the purposes of the people, in framing this great charter of our liberties, to provide 
for minute specifications of its powers or to declare the means by which those powers 
should be carried into execution. It was foreseen that this would be a perilous and 
difficult if not an impracticable task. The instrument was not intended to provide 
merely for the exigencies of a few years, but was to endure through a long lapse of ages, 
the events of which were locked up in the inscrutable purposes of Providence. It 
could not be foreseen what new changes and modifications of power might be indis- 
pensable to effectuate the general objects of the charter; and restrictions and specifi- 
cations which at the present might seem salutary might in the end prove the overthrow 
of the system itself. Hence its powers are expressed in general terms, leaving to the 
Legislature, from time to time, to adopt its own means to effectuate legitimate objects 
and to mold and model the exercise of its powers as its own wisdom and the public 



DAM ACROSS RAINY RIVER. 71 

interests should require." Thus, Mr. President, was the nation armed with authority 
to meet new conditions that might arise and which permitted or required governmental 
action. Is a proposed new law embraced by any general power granted? Has it any 
reasonable connection with the specified objects, or any of them, to which, under the 
Constitution, the power of the nation extends? If these questions be answered in the 
affirmative, then it will only remain for the lawmaking department of the Government 
to determine whether the proposed law will be conducive to the public welfare. And 
that determination will not be one of law, but simply one of policy. Granted the 
power to legislate in reference to a particular matter, Congress can employ any means, 
not forbidden nor inconsistent with the Constitution, that may be germaiie to the end 
proposed to be accomplished. 

Therefore let the country gather up all the stren^h that comes from the patriotism 
and loyalty of the American people and go forward in its marvelous career, holding to 
the confident belief, justified by the words of the Constitution and by judicial deci- 
sions, that the checks in our governmental system will suffice in the future, as they 
have sufficed in the past, to guard our institutions against insidious attacks upon the 
fundamental principles of free government or against the exercise of arbitrary or 
usurped power. Keeping within the scope and broad lines of the Constitution, we 
may walK safely and without fear. We need not hesitate to build on the foundations 
laid by the forefathers. Those foundations are broad and deep, and so long as new 
measures and policies are tested by the plumb line of the Constitution and we keep 
well within its wise limitations we may safely rear whatever superstructure our wel- 
fare and greatness as a nation may require. » 

Let us, then, move on in the ''old paths, where is the good way" marked out by 
the fathers. Let us not give our approval to any interpretation of the Constitution 
that will either cripple tne nation's authcaity or prostrate the nation at the feet of 
the States, or that will deprive the States of their just powers. Let us hold fast to 
the broad and liberal, and yet safe, rules of constitutional construction approved by 
the fathers and established by judicial decisions. In so doing we will sustain our 
dual system, under which the Government of the Union is forbidden to exercise any 

gower not granted to it expressly or by necessary implication, while the States will not 
e hindered or fettered in the exercise of powers that have not been surrendered by 
them to the Union and are not inconsistent with the Constitution. 

Mr. President, I owe an apology for saying this much. There are other speakers 
to follow, whom I know you are eager to near. But I can not take my seat without 
thanking the Kentuckians now residing in this imperial city for the high honor they 
have done me on the occasion of this magnificent banquet. The memory of your 
cordial greeting will abide with me to my life's end and will be a sweet heritage for 
my children. During all the years of a lue now quite extended — much of which has 
been passed in the nation's service, away from my native State — there has never 
been a moment when I did not have an abiding affection for the great-hearted, high- 
minded, chivalrous people of my Kentucky home, which has been the home of my 
people since the days before the Revolution. Our old Commonwealth, Mr. President, 
IS indeed a goodly land, **a land of brooks of water, of fountains and depths that 
spring out of valleys and hills," a land wherein ''thou shalt eat bread without scarce- 
ness" and "shalt not lack anything in it." And yet well-nigh inexhaustible as are 
its natural resources, Kentucky's richest possession is in its people. The brave 
men who first settled the State and made its constitution and laws and guided its 
affairs during the formative years of its earlier history were worthy scions of a sturdy 
stock. They were great lovers of liberty and were devoted to the Union. And many 
of their sons in other States have shed nonor upon this Commonwealth and upon the 
country. 

In closing, Mr. President, I must again express my deep satisfaction in the thought 
that upon all questions affecting the existence of the Union the Kentuckians of 1907 
are as thoroughly united as were their fathers when, in 1792, our Commonwealth 
became, to use the words of Congress, "a new and entire member of the United States 
of America." Her people, we are glad to know, have outgrown the feelings of dis- 
trust and animosity that divided them in the perilous times of 1861, and their faces 
are now turned steadily and hopefully to the future, determined that Kentucky shall 
play her full part in the building up of our beloved country in all that makes for true 
national greatness. 

And if, to-night, it were possible for me to send a message to the young men of my 
native State — of whatever political parties they are members — ^it would be this: For- 
get the things that are behind, save only the noble deeds of the mighty dead who 
gave Kentucky its large place in the early history of the nation. Quench whatever 
remains, in both parties, of the baleful fires of narrow partisanship and mere faction. 
Crush the monster of lawlessness in whatever way its evil deeds are manifested. Main- 
tain the rights of all. While remaining loyal to whatever may be your various polit- 
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ical affiliations, strive after large, generous, and broad policies and lift the State 
steadily toward higher levels. Work shoulder to shoulder in the effort to build up 
our grand old Commonwealth in all thin^ that will contribute to its moral, intellec- 
tual, and material welfare. Thus you will help most effectively in giving Kentucky 
a worthy place among those States that shall lead the nation in its noble mission of 
commending to the world the priceless blessings of institutions that rest upon the 
consent of the governed and recognize the inherent rights of man as man. 



IN RE BILL FOR EXTENDING TIME FOR CONSTRUCTION OF DAM IN 

RAINY RIVER. 

To the House of Representatives and Committee on Interstate and Foreign 

Commerce. 

Gentlemen: The President has returned without his approval 
H. R. 15444, relating to the construction of the dam in Rainy River, 
and the general grounds of his disapproval are, as we understand 
them, three in number: First, that the company has not been diligent 
in prosecuting the work under permits heretofore granted; second, 
that there should be some time limit to the grant; and third, that 
there should be some compensation to the United States. 

Rainy River is the international boundary. The land on the Min- 
nesota shore was patented in 1884 to Alexander Baker and the patent 
is recorded in volume 11, page 381, in the office of the recorder of the 
General Land Office. The patent was issued under the United States 
homestead laws. The present owners have succeeded to Mr. Baker's 
title. 

We think the following propositions are as clearly and fully estab- 
lished by the decisions of the highest courts as any propositions of law 
can be : 

1. United States patents are construed according to the law of the 
States in which the lands lie. 

2. In the State of Minnesota a Government patent of shore lands 
without restriction or reservation carries to the grantee everything 
which the United States has power to grant and any attempt to make 
a subsequent grant is void. 

3. The riparian owner has the exclusive right to occupy and use and 
he may sever and convey the right to use the shallow waters adjacent 
to his lands in any way not detrimental to the public right of naviga- 
tion. 

y 4. Among the rights of a riparian owner is the right to use the flow- 
^ ing water for power purposes by the usual methods, doing no injury 
to the public right of navigation. 

5. In the State of Minnesota the title to navigable waters and the 
soil under them is in the State in its sovereign capacity in trust for 
public uses. 

6. The State can not use these waters nor the soil under them for 
any revenue purposes. 

7. The power of Congress respecting navigable waters is derived 
from the commerce clause and is limited to that which is necessary to 
preserve or promote the public right of navigation. 

The first bill permitting the construction of this dam was passed 
in 1898. There was not at that time a railroad within 75 miles in 
any direction. It was not possible to improve this water power 
without a railroad to bring in materials, especially tools, machinery, 
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and Portland cement. The Canadian side was owned by the Prov- 
ince of Ontario, and it was not possible to improve the power ex- 
cept by a single dam extending from shore to shore. Efforts were 
commenced immediately to secure a contract from the Province of 
Ontario for the right to improve the power. No contract was ob- 
tained until February, 1905. In 1901 the Canadian Northern Rail- 
road reached the location on the Canadian side. This made it pos- 
sible to bring in building materials but did not afford any access to 
markets for manufactured products, because the only possible mar- 
ket is the American market. No railroad had been built on the 
American side within about 60 miles and there was no promise or 
assurance that the American lines would ever extend to this point. 
Nevertheless immediately after a contract had been secured from 
the Province of Ontario, the contract was let for the construction 
of the dam and work was commenced as soon as the contractors 
could get their equipment on the ground. Work actually began in 
April, 1905. Bet^Veen that time and July, 1907, several hundred 
thousand dollars were expended and the larger part of the structure 
of the dam was actually built. In July, 1907, on account of the 
advanced cost of construction and particularly on account of high 
wages, the contractors were unable to^ proceed with their contract 
and quit work. The money stringency existing between that time 
and the present has prevented the letting of a new contract, but 
negotiations have been under way and are near the point of com- 
pletion for the letting of a new contract and the resumption of work. 
In the year 1906 the Minnesota and International Railway Com- 

Eany, a proprietary line of the Northern Pacific Railway Company, 
ad reached Big Falls, a point distant about 35 miles from Interna- 
tional Falls, where the dam is located. The officers of the Northern v/ 
Pacific Railway Company affirmed that its line would not be extended 
toward International Falls at any time in the visible future. The 
owners of the Rainy River Improvement Company and of the water - 
power organized a railway company and entered mto a contract for 
the construction of these 35 miles of railroad. This contract was 
made in October or November, 1906, and the contractors immediately 
put a force of men on the line to do the grading. After the work was 
commenced the officers of the Northern Pacific Railway Company 
receded from their former position, organized a new company called 
the Big Fork and International Falls Railway Company, and took 
over the work of building the line. The line reached International 
Falls in November, 1907, but train service did not begin until 
December. 

The money, amounting to several hundred thousand dollars, 
which had already gone into the work, and the liability assumed for 
the completion of the contract, amounting to other hundreds of 
thousands, was all expended and incurred in anticipation of the build- 
ing of this road and without which it was impossible either to reach 
any market for disposing of manufactured products or to bring in 
the raw materials for the operation of mills to use the power which 
was to be developed. 

The Rainy River Improvement Company claims that it has been 
diUgent, and more than diligent, in prosecuting the work which it was 
authorized to do by former Congressional action. It also claims that, 
irrespective of the question of its own diligence, the United States 
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has, under the Constitution, power only to see that the Rainy River 
Improvement Company, in improving;, developing, and using its 
own property, shall do no injury to the public right of navigation. 
It claims, furthermore, that the proposed works not only will not 
obstruct navigation, but will greatly improve navigation. The dam 
is located 2 miles from the outlet of Rainy Lake. At the head 
of the river are rapids, over which passage is both difficult and 
dangerous. Many lives have been lost in these rapids, one, the 
life of a United States collector or deputv collector of customs, within 
the week past. The proposed dam will raise the water at the dam 
by 6 feet or more and will entirely flood out the rapids at the mouth 
of Rainy Lake and raise the level of the lake itself by several feet. 
Rainy Lake has an area of approximately 300 square miles. The 
lake will constitute a storage reservoir, and by means of this reser- 
voir and the operation of the dam the flow of Rainy River below 
the falls will be to a large extent equalized. The depth of water in 
low stages will be increased by probably 2 feet. The improve- 
ment to navigation by the construction and operation of this dam 
will be greater than is likely ever to be brought about by any other 
means. 

Before the construction of the Canadian Pacific Railroad this waler 
route was the principal highway between eastern and western 
Canada. The Dominion government in the seventies commenced 
the construction of a lock at this point. When the construction of 
the Canadian Pacific Railroad was determined upon, in about 1878, 
work upon this lock was abandoned and has never been resumed. 
While the stream is navigable, the amount of commerce over it, 
chiefly Canadian commerce, is not large and is decreasing with the 
construction of railroads. The principal commerce now is in the 
floating of loose logs, for which no lock is necessary. 

Our position is that the permission of Congress to construct this dam 
is in the nature of a builcling permit only, to enable the Government 
and its officers to exercise a supervision and to see that no injury is 
done to navigation. To exact more than an ordinary fee for the pur- 
pose of defraying the expense of this supervision while the work of con- 
struction is in progress, and especially to exact an annual fee or rental, 
would be to deprive the present owners of their property without due 
process of law. To fix a time limit to such permission and to attempt 
to dispose of the rights to others at the expiration of such time limit 
would be an attempt at absolute confiscation of property. 

The foregoing facts were not laid before the rresident and we have 
no doubt that his action was taken under a complete misapprehension. 

In conclusion we cite without quoting decisions of the highest 
courts, including the Federal Supreme Court, which we believe fully 
sustain the positions we have taken : 

Kansas v. Colorado (206 U. S., , and cases there cited); Lam- 
rev V. State (52 Minn., 181); Crookton Water Works Power and 
iight Company v. Sprague (91 Minn., 461, and cases there cited) : Gil- 
bert V. Emerson (55 Minn., 254, and cases there cited) ; Rossmiller v. 
State (114 Wis., 169); United States v. Chandler-Dunbar Water 
Power Companv (81 C. C. A., 221, affirmed in Supreme Court April 
20,1908). 

Respectfully submitted. 

Rainy River Improvement Company, 
By C. J. RocKWOOD, Secretary. 
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Supreme Court of the United States. No. 599. October term, 1907. 
The United States, appellant, v. The Chandler-Dunbar Water 
Power Company. Appeal from the United States circuit court of 
appeals for the sixth circuit. April 20, 1908. 

Mr. Justice Holmes delivered the opinion of the court. 

This is a bill in equitj brought by the United States to remove a 
cloud from its alleged title to two islands, numbered 1 and 2, in the 
Sault Ste. Marie, between Lake Huron and Lake Superior. The 
islands are in the rapids of the river or strait, on the American side of 
the Canada boundary Une, and near to a strip of shore lying between 
the rapids and the United States ship canal referred to m United 
States V. Michigan (190 U. S., 379). The defendant claims this strip 
and the islands under a patent from the United States, dated December 
15, 1883, describing the land as bounded by the river St. Mary on the 
east, north, and west. The United States says that the patent was 
void because the land had been reserved for public purposes, and that 
even if it was vaUd the islands did not pass. The defendant replies 
that the land was not reserved, and also sets up the statute of limi- 
tations. (Act of March 3, 1891, c. 561, § 8; 26 Stat., 1099.) The 
circuit court dismissed the bill, and its decree was affirmed by the 
circuit court of appeals. (152 Fed. Rep., 25.) 

There is force in the contention of the United States that the land 
was reserved and that it had not been surveyed, but we find it unnec- 
essary to state or pass upon the arguments, because we are of opinion 
that now the patent must be assumed to be good. The statute just 
referred to provides that ''suits by the United States to vacate and 
annul any patent heretofore issued shall only be brought within five 
years from the passage of this act,^' that is to say, from March 31,. 
1891. This land, whether reserved or not, was public land of the 
United States and in kind open to sale and conveyance throug:h the 
land department. United States v. Winona and ot. Peter Railroad 
Companv (165 U. S., 463, 476). The patent had been issued in 1883 
by the President in due form and in the regular way. Whether or not 
he had authority to make it, the United States had power to make it 
or to validate it when made, since the interest of the United States 
was the only one concerned. We can see no reason for doubting that 
the statute, which is the voice of the United States, had that effect. 
It is said that the instrument was void and hence was no patent. But 
the statute presupposes an instrument that might be declared void. 
When it refers to ''any patent heretofore issued,'^ it describes the 
purport and source of the document, not its legal effect. If the act 
were confined to valid patents it would be almost or quite without 
use. Leffingwell v. Warren (2 Black, 599). 

In form the statute only bars suits to annul the patent. But 
statutes of Umitation, with regard to land at least, which can not 
escape from the jurisdiction, generally are held to affect the right, 
even if in terms only directed against the remedy. Leffingwell v^ 
Warren (2 Black, 599, 605); Sharon v. Tucker (144 U. S., 533); 
Davis V. Mills (194 U. S., 451, 457). This statute must be taken to 
mean that the patent is to be held good and is to have the same eflFect 
against the United States that it would have had if it had been valid 
in the first place. See United States v. Winona and St. Peter Railroad 
Company (165 U. S., 463, 476). 
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We waste no time upon suggestions of bad faith on the one side or 
the other, as there is no sufficient warrant for them, and as they were 
touched rather than pressed at the argument. The only other question 
is whether the United States has title to the islands, notwithstanding 
its patent and notwithstanding the incorporation of Michigan as a 
State. The bill admits and alleges that the bed of the river, or strait, 
surrounding the islands, passed to Michigan when Michigan became 
a State— Pollard v, Hagan (3 How., 212), Shiyelj i;. Bowlby (152 U. S., 
1) — subject to the same pubUc trusts and limitations as lands under 
tide waters on the borders of the sea. Illinois Central Railroad Com- 
pany v. Illinois (146 U. S., 387). But it sets up that the islands 
xemained the property of the United States, and it argues that in such 
circumstances the islands did not pass by the patent of the neighbor- 
ing land. 

The *act ofl[ering Michigan admission to the Union provided that 
no right was conferred upon the State '^to interfere with the sale by 
the United States, and under their authority, of the vacant and 
unsold lands within the limits of the said State." (Act of June 15, 
1836, c. 99, § 4; 5 Stat., 49, 50.) And, again, by a condition that 
the State should '^ never interfere with the primary disposal of the 
soil within the same by the United States." (Act of June 23, 1836, 
e. 121. Fifth. 5 Stat., 59, 60.) The islands are little more than 
rocks rising very slightly above the level of the water, and contain, 
Tespectively, a small fraction of an acre and a little more than an acre. 
They were unsurveyed and of no apparent value. We can not think 
that these provisions excepted such islands from the admitted trans- 
fer to the State of the bed of the streams surrounding them. If they 
did not, then, whether the title remains in the State or passed to the 
defendant with the land conveyed by the patent, the bill must fail. 

The bed of the river could not be conveyed by the patent of the 
United States alone, but, if such is the law of the State, the bed will 
pass to the patentee by the help of that law, unless there is some spe- 
cial reason to the contrary to oe found in cases like Illinois Central 
Railroad Co. v. Illinois (146 U. S., 387). This view is well established. 
Grand Rapids and Indiana R. R. Co. v. Butler (159 U. S., 87, 93, 94), 
Hardin v. Shedd (190 U. S,. 508, 519). The right of the State to gjrant 
lands covered by tide waters or navigable lakes and the qualifications, 
as stated in Shivley v. Bowlby (152 U. S., 1, 47), are that tne State may 
use or dispose of any portion of the same ^^when that can be done 
without substantial impairment of the interest of the public in such 
waters, and subject to the paramount right of Congress to control their 
navigation so far as may be necessary for the regulation of commerce." 
But it can not be pretended that private ownership of the bed of the 
stream or of the islands, subject to the public rights, will impair the 
interest of the public in the waters of the Sault Ste. Marie. See Kau- 
kauna Water Power Co. v. Green Bay and Mississippi Canal Co. (142 
U. S., 254, 271, 272). Therefore, if by the law of Michigan the bed of 
the river or strait would pass to a grantee of the upland, we may 
assume that it passed to the defendant, and we may assume further 
that the islands also passed. If, as we think, they belonged to the 
State, they passed along with the bed of the river. If they had 
belonged to the United States, probably they would have passed as 
unsurveyed islands and neglected fragments pass. Whitaker v. 
McBride (197 U. S., 510). Grand Rapids and Indiana R. R. Co. v. 
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Butler (159 U. S., 87, 91, 92). Of course other nice questions are sug- 
gested and might be asked ; for instance, how it would be if the title to 
the bed of the stream was in the State and did not pass wth the upland 
and the islands remained to the United States. It still would be a 
reasonable proposition that the islands followed the upland. But in 
the view that we have taken that may be left in doubt. 

The question, then, is narrowed to whether the bed of the strait is 
held to pass by the laws of Michigan. We are content to assume that 
the waters are public waters. Genesee Chief v. Fitzhugh (12 How., 
443, 457). But whatever mav be the law as to lands under the Great 
Lakes, People v. Silberwood (110 Mich;, 103), we believe that the law 
still is as it was declared to be in Grand Rapids and IncUana R. R. Co. 
V. Butler (159 U. S., 87, 94,) that ^^ a grant of land bounded by a stream, 
whether navigable in fact or not, carries with it the bed of the stream 
to the center of the thread thereof,'^ and that this applies to the Sault 
Ste. Marie, whatever it be called. The fact that it is a boundary has 
not been held to make a difference. The riparian proprietors upon it 
own to the center. Ryan v. Brown (18 Mich., 196); Scranton v. 
Wheeler (113 Mich., 565,567) ; Kemp v. Stradley (134 Mich., 676). See 
also Scranton v. Wheeler (57 Fed. Rep., 803, 812; S. C. 179, U. S., 141, 
163); Lorman v. Benson (8 Mich., 18); Water Commissioners v, 
Detroit (117 Mich., 458, 462). We see no plausible ground for the 
claim of the United States. 

Decree affirmed. 

Mr. Justice Harlan dissents. 



[Senate Report No. 585, Sixtieth Congress, first session.] 
DAM ACROSS JAMES RIVER IN STONE COUNTY, MO. 

The Committee on Commerce, to whom was referred the bill (H. R. 
17707) to authorize WiUiam H. Standish to construct a dam across 
James River, in Stone County, Mo., and divert a portion of its waters 
through a tunnel into the said river again to create electric power, 
having considered the same, report thereon with a recommendation 
that it pass without amendment. 

Following is a copy of the House report on the bill: 

[House Report No. 1256, Sixtieth Congress, first session.] 

The Committee on Interstate and Foreign Commerce, to whom was referred the bill 
(H. R. 17707) to authorize William H. Standish to construct a dam across James River, 
in Stone County, Mo. , and divert a portion of its waters through a tunnel into the said 
river again to create electric power, having considered the same, report thereon with 
amendments, and as so amended recommend that it pass. 

The bill as amended has the approval of the War Department, as will appear by the 
indorsements attached and made a part of this report. 

Amend the bill as follows: 

In line 3, page 1, after the word *'That," insert "the consent of Congress is hereby 
given to." 

In lines 4 and 5, page 1, strike out "be, and they are hereb^r, authorized." 

In lines 9 and 10, page 1, strike out "that at the narrows in said bend he and they are 
hereby authorized," and in line 10, page 1, after the word "impound** insert "at the 
narrows in said bend." 

At the end of section 1 add the following: 

* *Providedj That the Secretary of War shall have at all times control of the use of the 
water, even to the extent of causing the persons, firms, or corporations taking advan. 
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tage of the privileges granted herein to cease using the water whenever the same may 
be liececeary fof navigatioti : And jjrovided further y That should the United States in th^ 
work erf improving the aforesaid nver find it necessary to flood the afotesaid tunnelB or 
in any way affect the flow of water through them, the owners or operators of aforesaid 
tunnels shall have no claim against the United States for damage on account of said 
flooding of the tunnels or said effect on the flow of water through them.** 
Strike out all of section 2 and renumber section 3 to section 2. 

[Second indorsement.] 

War Departmekt, 
Office of thu Chief of Engineers, 

WasMngtim, March 11, 1908. 
Respectfully returned to the Secretary of War with recommendation that the 
accompanying bill (H. R. 17707, 60th Cong., Ist sees.) to authorize the construction 
<rf a dam across James River, in Stone County, Mo., and to divert a portion of its 
waters through a channel into the said river again, to create electric power, bei 
amended as indicated in red thereon. 

As thus amended I am of opinion that the bill makes ample provision for the pro- 
tection of navigation interests, and I know of no objection to its favorable consider- 
ation by Congress so far as those interests are concerned. 

Smith S. Leach, 
Acting Chief of Engineers. 

[Third indorsement.] 

War Department, March 12, 1908. 
Respectfully returned to the chairman Conunittee on Interstate and Foreign Com- 
merce, House of Representatives, inviting attention to the foregoing report of the 
Acting Chief of Engineers, U. S. Army, and to the accompanying copy of amended 
bill referred to. 

Robert Shaw Oliver, 
Assistant Secretary of War. 

Following is a copy of a letter of the President received after the 
bill was referred to this committee: 

The White House, 
Washington^ March IS, 1908. 

Sir: Numerous bills granting water rights in conformity with the general act of 
June 21, 1906, have been introduced during the present session of Congress, and some 
of these have already passed. While the general act authorizes the limitation and 
restriction of water rights in the public interest, and would seem to warrant making 
a reasonable charge for the benefits conferred, those bills which have come to my 
attention do not seem to guard the public interests adequately in these respects. The 
effect of granting privileges such as are conferred by these bills, as I said in a recent 
message, "taken together with rights already acquired under State laws, would be to 
give away properties of enormous value. Through lack of foresight we have formed 
the habit oi granting without compensation extremely valuable rights, amounting to 
monopolies, on navigable streams and on the public domain. The repurchase at great 
expense of water rights thus carelessly given away without return has already begun 
in the East, and before long will be necessary in the West also. No rights involving 
water power should be granted to any corporation in perpetuity, but orjy for a length 
of time sufficient to allow them to conduct their business profitably. A reasonable 
charge should of course be made for valuable rights and privileges which they obtain 
from the National Government. The values for which this charge is made will ulti- 
mately, through the natural growth and orderly development of our population and 
industries, reach enormous amounts. A fair share of the increase should be safe- 
guarded for the benefit of the people, from whose labor it springs. The proceeds thus 
secured, after the cost of administration and improvement has been met, should nat- 
urally be devoted to the development of our inland water^'ays." Accordingly, I 
have decided to sign no bills hereafter which do not provide specifically for the r^ht 
to fin and make a charge and for a definite limitation in time of the rights conferred. 
Sincerely, yours, 

Theodore Roosevelt. 

Hon. William P. "Frye, 

Chairman Committee on Commerce, United States Senate. j 
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The bill, together with the foregoing letter, was referred to the 
Waf Department for its views, which are presented in the following 
indorsements: 

(Second fndorsemcnt.] 

War Department, 
Office Of the Chief of Engineers, 

Washingttm, April 11, 1908. 

1. Respectfully relumed to the Secretary of War. 

2. The Committee on Commerce of the United States Senate refers H. R. 17707, 
Sixtieth Congress, first session, being a bill to authorize William H. Stancjish to coli- 
fltruct a dam across the James River, Missouri, and "to divert a portion of its watets 
through a tunnel into the said river again, to create electric power." 

3. This bill was referred to this Department for report during its consideration in 
the House of Representatives, and, after the usual inquiry through the local engineer 
officer, was reported on on March 11, 1908, to the effect that, so far as the interests of 
navigation are concerned, there is no objection to its passage. 

4. Subsequently, March 18, 1908, the President of the United States, in a letter to 
the chairman of the Senate Committee on Commerce, stated that all bills of this char- 
acter not having provision for a limited life and a remuneration to the United States 
for the privileges or rights conveyed will fail to receive Executive approval. The 
Senate Committee on Commerce now desires the opinion of the War Department upon 
the merits of the bill and the propriety of its passage, "in view of the letter of the 
President to the chairman of the committee." 

5. The Chief of Engineers notes that the bill (H. R. 17707) as it now stands does 
not comply with either of the President's requirements, and it is not believed that 
such requirements are provided for in the general dam act of June 2, 1906. 

6. The following provision, if inserted in H. R. 17707, after the words "nineteen 
hundred and six," line 6, page 2, will, it is believed, accomplish the objects aimed 
at: **and the Chief of Engineers and the Secretary of War shall, in accordance with 
said act, and as a part of the conditions and stipulations provided for therein, fix such 
limitation of time for the privilege hereby permitted, and such charge or charges for 
the same as they may deem necessary to protect the present or future interests of tJie 
United States." 

The details as to time and amount in each case will depend upon the facts in each 
case, including amount of investment relative to the interests of navigation, and the 
amount of future responsibility which may have to be assumed by the Government 
in the matter of proper maintenance of dams, operation of locks, and other items, 
including possible failure of grantee, which may bear upon any liabilities which the 
Government by chance might possibly be called upon to assume. "While in the form 
of legislation suggested no definite time or amount is considered, it is appreciated that 
in each case such time and amount would require consideration by the grantor in 
advance of preliminary work by the grantee. 

A. Mackenzie, 
Brig. Gen., Chief of Engineers, U. S. Army, 

[Third indorsement,] 

War Department, April 14, 1908. 
Respectfully returned to the chairman Committee on Commerce, United States 
Senate, concurring in the foregoing views of the Chief of Engineers, U. S. Army. 

Robert Shaw Oliver, 
Assistant Secretary of War. 

Following is the amendment suggested by the War Department: 
Insert on page 2, line 6, after the word ''six/' the following: 

and the Chief of Engineers and the Secretary of War shall, in accordance with the 
terms of said act. impose conditions and stipulations fixing such limitation of time for 
the privilege hereby permitted and such charge or charges for the same as they may 
deem necessary to protect the present or future interests of the United States. 

The President, in a communication addressed to the chairman of the 
Senate Committee on Commerce, dated March 18 last, as well as in 
his veto message of April 17, relating to the bill (H. R. 15444) to 
extend the time for the construction of a dam across Rainy River, has 
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declared it to be his policy not to approve of any bill permitting the 
construction of a dam by private parties across a navigable stream, 
although due provision is made for the conservation of tne stream for 
the purposes of navigation, unless the bill provides for the payment 
of a royalty or compensation to the United States for the use of the 
water of the stream for purposes other than navigation. 

This is a new departure from the policy heretofore pursued in 
respect to legislation authorizing the construction of such dams, and 
in view of this fact it becomes important to inquire whether the Gov- 
ernment of the United States has the right to require compensation 
for the use of water in such streams for purposes other than navigation. 

The common-law doctrine of England that a stream is not deemed 
to be a navigable water course unless the tide ebbs and flows in it is 
not the law in this country. The question whether a water course is 
a navigable stream is one of fact. If it is capable of being used for the 
purposes of trade and commerce in any mode, even for floating rafts 
of logs and timber, it is deemed to be a navigable stream. 

(The Montello, 20 Wall., 430.) 

(St. Anthonv Water Power Company v. St. Paul Water Commis- 
sioners, 168 U.\S., 349.) 

The title to the water of a navigable stream within the borders of a 
State is not in the Federal Government, but in the State; and title to 
the banks and bed of the stream, after the Federal Government has 
parted with its riparian lands, is either in the State or in the riparian 
owner, or both, according to the laws of the respective States. These 
principles have been laid down and applied by the Supreme Court of 
the United States in the following, among other, cases, and is the 
settled law of the land, to wit: Martin v. Waddell (16 Pet., 367) 
Pollard i;. Hagan (3 How., 212); Goodtitle v. Kibbe (9 How., 471) 
Barney v. Keokuk (94 U. S., 324) ; St. Louis v. Myers (113 U. S., 566) 
Packer v. Bird (137 U. S., 661); Hadrin v. Jordan (140 U. S., 371), 
Kaukauna Water Power Company v. Green Bay and Mississippi Canal 
Company (142 U. S., 254); Shively v. Bowlby (152 U. S., 1); Water 
Power Company v. Water Commissioners (168 U. S., 349); Kean v. 
Calumet Canal Company (190 U. S., 452); United States v. The 
Chandler Dunbar Water Power Company (U. S. Supreme Court, 
April 20, 1908). 

The use of water in such a stream is a matter of State regulation 
an.d State control. In many of the States the common-law rule, as 
defined in the following language of Chancellor Kent, prevails, to wit: 

Every proprietor of lands on the banks of a river has naturally an equal right to 
the use of the water which flows in the stream adjacent to his lands, as it was wont to 
run (currere solebat) without diminution or alteration. No proprietor has a right to 
use the water to the prejudice of other proprietors above or below him unless he has 
a prior right to divert it, or a title to some exclusive enjoyment. He has no property 
in the water itself, but a simple usufruct while it passes along. Aqua currit et debet 
currere ut currere solebat is the lan^age of the law. Though he may use the water 
while it runs over his land as an incident to the land, he can not unreasonably detain 
it or give it another direction, and he must return it to its ordinary channel when it 
leaves his estate. 

In the mining and arid States the rule of prior appropriation for 
mining and irrigation purposes prevails, and this rule of the States has 
been recognized by Federal statutes (R. S., sees. 2339-2340). In 
some of the States there is a mixed application, as in California, of the 
common-law rule and the rule of prior appropriation. 
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But whatever rule may prevail in any State as to the use of the 
water in a stream, it is always subject to the following limitations, 
laid down by the Supreme Court in the case of the United States v: 
Rio Grande Dam ana Irrigation Company (174 U. S., 690) : 

Although this power of changing the common-law rule as to streams within its -do- 
minion undoubtedly belongs to each State yet two limitations must be recognized: 
First, that in the absence of specific authority from Congress a State can not by its , 
legislation destroy the right of the United States, as the owner of lands bordering on a 
stream, to the continued flow of water; so fai- at least as may be necessary for the 
beneficial uses of the Government property. Second, that it is limited by the superior 
power of the General Government to secure the uninterrupted navigability of all 
navigable streams within the limits of the limited States. In other words, the juris- 
diction of the General Government over interstate commerce and its natural highways 
vests in that Government the right to take all needed measures to preserve the naviga- 
bility of the navigable water courses of the country even against any State action. 

Where the Federal Government is not interested as the owner of 
riparian lands, the only interest it has in the water of a stream is as 
to its use for purposes of navigation and it can lay no claim to the use 
of the water for anv other purpose, not even for irrigation. (Kansas 
V. Colorado, 206 U^ S., 46.) 

In this case the United States appeared as intervener, but inas- 
much as it founded its claim not on the question of navigation but 
on the question of irrigation, the court held that it had no ground for 
intervention, and dismissed its petition. In reference to this sub- 
ject the court says: 

It follows from this that if in the present case the National Government was asserting 
as against either Kansas or Colorado, that the appropriation for the purposes of irriga- 
tion of the waters of the Arkansas was affecting tne navigability of the stream, it would 
become our dut)r to determine the truth of the charge. But the Government makes 
no such contention. On the contrary, it distinctly asserts that the Arkansas River is 
not now and never was practically navigable beyond Fort Gibson, in the Indian Terri- 
tory, and nowhere claims that any appropriation of the waters by Kansas or Colorado 
affects its navigability. 

It rested its petition of intervention upon its alleged duty of legislating for the reda- 
mation of arid lands. * * * 

Turning to the enumeration of the powers granted to Congress by the eifiith section 
of the first article of the Constitution, it is enough to say that no one of them by any 
implication refers to the reclamation of arid lands. * * * 

While arid lands are to be found mainly if not only in the Western and newer States, 
yet the powers of the National Government within the limits of those States ai^ the 
same (no greater and no less) than those within the limits of the original thirteen, and 
it would be strange if, in the absence of a definite grant of power, the National Govern- 
ment could enter the territory of the States along the Atlantic and legislate in respect 
to improving by irrigation or otherwise the lands within their borders. Nor do we 
understand that hitherto Congress has acted in disregard to this limitation. 

It was the doctrine at common law that a grant of land upon the 
borders of a navigable stream carried the grant only to hign-water 
mark, while a grant of land bordering upon a nonnavigable stream 
carried the ownership to the center or thread of the stream, subject 
to the public easement. 

In the case of Hardin v. Jordan (140 U. S., 384), the Supreme 
Court states : 

The United States have not repealed the common law as to the interpretation of 
their own grants, nor explained what interpretation or limitation should be given to, 
or imposed upon the terms of the ordinary conveyances which they use, except in a 
few special instances; but these are left to the principles of law, and rules adopted 
by each local government where the land may lie. We have adopted the common 
law, and must, therefore, apply its principles to the interpretation of their grant. 

41103—08 6 
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Further on the court states the same principle in this form: 

In our judgment the grants of the Government for lands bounded on streams and 
other waters without any reservation or limitation of terms are to be construed as to 
their effect according to the laws of the State in which the lands lie. 

The rule of riparian ownership as to grants of land bordering on a 
navigable stream is diverse in the various States. Some States hold 
that the grant extends only to high-water mark; other States hold 
that it extends to low-water mark, while another class of States — and 
perhaps the most numerous — hold that the grant extends to the 
middle of the stream, subject to the public easement in the water of 
the stream. But whatever may4)e tne law in this respect as to the 
effect of the grant, it only relates to the proprietorship in the banks 
and bed of the stream and not to the ownership of the water in the 
stream. 

In those States which hold that the title of the riparian owner only 
extends to the high or low water mark the title to the bed of the 
stream is deemed to be in the State, and whether the title to the bed 
of the stream is in the riparian owner or in the State, in either case the 

feneral title to the water of the stream is deemed to be in the State, 
ut it holds it not absolutely but in trust for all lawful public uses. 
The Staters interest in such a stream is akin to that of a riparian 
owner, though more comprehensive and general in its nature, and does 
not exist in hostility to or in diminution of the rights of the riparian 
owner. 

(Rossmiller V. State, 114 Wis., 169.) 

(Peoples Ice Co. v, Davenport, 149 Mass., 322.) 

(Brown v. Cunningham, 82 Iowa, 512.) 

(Braston v. Rockport Ice Co., 77 Maine, 100.) 

(Martin et al. v. Waddell, 16 Peters, 367.) 

From the foregoing it will appear that there are three different 
parties who are interested in the waters of a navigable stream: 

1. The United States. 

2. The State in which the stream is located. 

3. The riparian owner. 

The interest of the United States is derived from and rests upon 
that parargaph of the Constitution which gives Congress the power 
to regulate interstate commerce, and this power only extends to the 
extent of conserving the navigability of the stream. Beyond that 
the Federal Government has no interest or property in the stream. 

The interest of the State in the stream is derived from its sov- 
ereignty, and it holds its property in the stream in trust for all public 
uses but in subrogation to tne rights of the Federal Government as 
to navigation and of the riparian owner. The right to the use of the 
waters of a stream for any lawful putpose, outside of the right of 
navigation, belongs wholly to the State and the riparian owner. 

(Martin et al. v. Waddell, 16 Peters, 367.) 

Chief Justice Shaw, in the case of Elliott v. Fitchburg Railroad 
Company (10 Gushing, 191), describes the rights of the riparian owner 
in thfe use of water in a stream in the following language, which 
states the enlarged and modified common-law doctrine: 

The right to flowing water is now well settled to be a right incident to property in the 
land ; it is a right, publici juris, of such a character that, while it is common and equal 
to all through whose land it runs, and no one can obstruct and divert it, yet, as one of 
thie beneficial gifts of Providence, each proprietor has a right to a just and reasonable 
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use of it as it passes through his land; and so long as it is not wholly obstructed or 
diverted, or no larger appropriation of the water running through it is made than a 
just and reasonable use, it can not be said to be wrongful or injurious to aproprietor lower 
down. What is such a just and reasonable use may often be, a difficult question, 
depending upon various circumstances. To take a quantity of water from a large 
running stream for agricultural or manufacturing purposes would cause no sehiSible or 
practicable diminution of the benefit, to the prejudice of a lower proprietor; whereas 
taking the same quantity from a small running brook passing through many farms 
would be of great and manifest injury to those below, who need it for domestic supply 
or watering cattle; and therefore it would be an unreasonable use of the water,' ana an 
action would lie in the latter case and hot in the former. It is therefore to a consider- 
able extent a question of degree; still the rule is the same, that each proprietor has a 
right to a reasonable use of it, for his own benefit, for domestic use and for juaniifac- 
turing and agricultural piu-poses. * * * 

That a portion of the water of a stream may be used for the purpose of irrigatjlpg laud 
we think is well established as one of the rights of the. proprietors of the soil aloiig or 
through which it passes. Yet a proprietor can not under color ol that right or ioivthe 
actual purpose of irrigating his own land wholly abstract or divert the water couwe or 
take such an unreasonable quantity of water or make such unreasonable use ot it as to 
deprive other proprietors of the substantial benefits which they might deriva frpm it 
if not diverted or used unreasonably. * * , * 

This rule that no riparian proprietor can wholly abstract or divert a water cOurse 
by which it would cease to be a running stream, or use it unreasonably in its paassige 
and thereby deprive a lower proprietor of a quality of his property, deemed in low' 
incidental and beneficial necessarily flows from the principle that the right to the 
reasonable and beneficial use of a running stream is common to all the riparian pro- 
prietors, and so each is bound to use his common right as not essentially to prevent or 
interfere with an equally beneficial enjoyment of the common right by all the pro- 
prietors. * ♦ * 

The right to the use of flowing water is publici juris, and common to all the riparian 

Iiroprietors; it is not an absolute and exclusive right to all the water flowing part their 
and, so that any obstruction would give a cause of action; but it is a right to the flow 
and enjoyment of the water, subject to a smilar right in all the proprietors to the reason- 
able enjoyment of the same gift of Providence. It is, therefore, only for an abstrac- 
tion and deprivation of this common benefit or for an unreasonable and unauthorized 
use of it that an action will lie. 

The doctrine of prior appropriation, already referred to, is thus 
described by Justice Field in the case of Jennison v. Kirk (98 U. S., 
453). After describing the S3rstem of discovery and appropriation 
and development of mining claims, h« adds the following: 

But the mines could not be worked without water. Without water the gold wouM 
remain forever buried in the earth or rock. To carry water to mining localities when 
they were not on the bank of a stream or lake became, therefore, an important and 
necessary business in carrying on mining. Here, also, the first appropriator of water 
to be conveyed to such locality for mining or other beneficial purposes was recognized 
as having, to the extent of actual use, the better right. The doctrine of the common 
law respecting the right of riparian owners was not considered as applicable, or only in 
a very limited degree, to the conditions of miners in the mountains. The waters of 
rivers and lakes were, consequently, carried great distances in ditches and flumes, 
constructed with vast labor and enormous expenditures of money, along the sides of 
mountains and through canyons and ravines, to supply communities engaged in-mining 
as well as for agriculturists and ordinary consumption. Numerous regulations were 
adopted, or assumed to exist, from their obvious justness, for the security of these 
ditches and flumes, and for the protection of rights to water, not only between different 
appropriators, but between them and the holders of mining claims. These regulations 
and customs were appealed to in controversies in the State courts, and received their 
sanction ; and properties to the value of many millions rested upon them. For eighteen 
years, from 1848 to 1866, the regulations and customs of miners, as enforced and molded 
by the courts and sanctioned by the legislation of the State, constituted the law govern- 
ing property in mines and in water on the public mineral lands. 

These water rights, by prior appropriation, as described by Justice 
Field, were recognized and confirmed by Congressional legislation in 
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1866 and in 1870. ThoSe acts are now sections 2339 and 2340 of the 
Revised Statutes. Justice Field further adds: 

It will thiie be seen that the Federal statutes merely gave a formal sanction to the 
rules stlready established. Those rules had been built up in reliance on the tacit 
acquiescence of the United States, the true owner of the lands and waters on which 
appropriations were made, and these statutes acquiesced therein expressly, "a volun- 
tary recognition of a preexisting right rather than the establishment of a new one. " 

In the case of Broder v. Natoma Water Company (101 U. S., 274) 
the Supreme Court, in referring to the contention that these statutes 
estabUshed a new right, uses the following language : 

We are of the opinion that it is the established doctrine of this court that rights of 
miners who had taken possession of mines and worked and developed them and the 
rights of persons who had constructed canals and ditches to be used in mining opera- 
' tions and for purposes of agricultural irrigation, in the region where such artificial use 
of the water was an absolute necessity, are rights which the Government had, by its 
conduct, recognized and encouraged and was bound to protect before the passage of the 
act of 1866, and that the section of the act which we have quoted was rather a voluntary- 
recognition of a preexisting right of possession, constituting a valid claim to its con- 
tinued use, than the establishment of a new one. 

These decisions of Judge Shaw, of Massachusetts, and of Justice 
Field, of the Supreme Court, describe fully the rigdts of the riparian 
owilers to the use of the water both under the doctrine of the common 
law and under the so-called doctrine of prior appropriation, and the 
case of Rossmiller v. The State (114 Wis., 169), and the cases therein 
rereferred to, as well as the case of Martin et al. v. Waddell (16 Peters, 
367), show the interest and property of a State in the waters of a 
stream. 

From the foregoing statement and citation of authorities it is evi- 
dent that the only use of the waters of a stream in which the United 
States has any property is its use for purposes of navigation. In the 
use of the stream for any other purpose the Federal Government has 
no property and hence has nothing to sell or to exact compensation 
for. 

The pla-n proposed by the President would deprive the States and 
the riparian owners of their rights in the use of the water of a navi- 
gable stream now vested in them by law, and would concentrate the 
entire disposal and control in the Federal Government, a power which 
neither the States nor the riparian owners can, with justice or safety, 
for a moment concede. But assuming for the sake of the argument 
that the Federal Government can lay a tribute in such cases as is pro- 
posed by the President, it can not be imder the interstate-commerce 
clause of the Constitution, but must be imder section 8 of article 1, 
which reads as follows: 

Sec. 8. The Congress shall have power to lay and collect taxes, duties, imposts, 
and excises, to pay the debts and provide for the common defense and general welfare 
of the United States; but all duties, imposts, and excises shall be uniform throughout 
the United States. 

Such a tribute must be eithei* a direct tax or in the nature of an 
impost or excise tax. If a direct tax, it can not be levied directly 
by the Federal Government, but must be apportioned among the 
States_, leaving each State to make the collection; and if an impost 
or excise tax, then it must be levied by the rule of uniformity upon 
very dam and water power in the United States not constructed 
directly or indirectly by the Federal Government. In other words, 
there must be a general excise law on the subject. The power of 
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the Federal Government over the navigable streams of the country 
is no greater in the so-called Western or pubUc-land States than in 
the New England States. If a tribute can be levied on a dam and 
water power in Minnesota or Colorado, it can be levied on a dam 
and water power in Maine or Massachusetts, for the power of the 
Federal Government over navigable streams is the same in the one 
case as in the other. In the case of Pollock v. Farmers Loan and 
Trust Company (157 U. S., 557) the court states: 

Thus in the niatter of taxation the Constitution recognizes the two great classes 
of direct and indirect taxes, and lays down two rules by which their imposition must 
be governed, namely, the rule of apportionment as to direct taxes and the rule of 
uniformity as to duties, imposts, and excises. 

In the case of Thomas v. United States (192 U. S., 363), Chief 
Justice Fuller say?: 

And these two classes, taxes so called, and "duties, imposts, and excises," appar- 
ently embrace all forms of taxation contemplated by Jhe Constitution. As was 
observed in Pollock v. Farmers Loan & Trust Company (157 U. S., 429, 557), "Al- 
though there have been from time to time intimations that there might be some tax 
which was not a direct tax nor included under the words ' duties, imposts, and excises,* 
such a tax for more than one hundred years of national existence has as yet remained 
undiscovered, notwithstanding the stress of particular circumstances has invited 
thorough investigation into sources of revenue. * * *" 

There is no occasion to attempt to confine the words duties, imposts, and excises to 
the limits of precise definition. We think that they were used comprehensively to 
cover customs and excise duties imposed on importation, consumption, manufacture, 
and sale of certain commodities, privileges, particular business transactions, vocations, 
occupations, and the like. 

An act authorizing the construction of a dam is, so far as the United 
States is concerned, a mere revocable Ucense or privilege, and if a tax 
can be imposed on such a privilege it must be general and uniform 
throughout the United States. It must apply to all dams and water 
powers on navigable streams throughout tne entire country. 

Nearly all navigable streams in their upper and more remote courses 
are not, as a matter of fact, navigable, and in such reaches of the river 
dams can be erected and water powers created under State authority 
and State license, and so long as such dams and water powers do not 
materially injure or diminish the navigability of the stream in its 
navigable portions the Federal Government has no ground for inter- 
ference. It has been customarv, however, in many of such cases to 
apply to Congress for a Federal Kcense, and the granting of it, while 
f^ necessary, serves a twofold purpose, first, that it authorizes the 
Federal Government, through the War Department, to control and 
direct the construction of the dam, and, second, that it recognizes the 
fact, which might otherwise require proof, that the dam will not 
affect the navigabiUty of the stream in its navigable portions. 

(Kansas v, Colorado, 206 U. S., 46.) 

(United States v. Rio Grande Company, 174 U. S., 690.) 

And in such cases it is of as much advantage to the United. States 
as to the grantee of the Kcense to have Congressional action and 
recognition, but in such cases the Federal Government has nothing 
to sell and therefore has no moral or legal ground to demand com- 
pensation in anv form. 

For reasons aoove given the committee report the bill without the 
amendment recommended by the War Department. 
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EXTENDING TIME FOR CONSTRUCTION OF A DAM ACROSS RAINY RIVER. 

[President's veto of H. R. 15444.] 

Committee on Interstate and Foreign Commerce, 

Tuesday i May 5, 1908, 
Subcommittee: Hon. Frederick C. Stevens (chairman), Hon. John 
J. Esch, Hon. WiUiam P. Hubbard, Hon. Charles L. 6artlett, and 
Hon. William Richardson. 

STATEMENT OF HON. JAMES E. GAEFISLD, SECEETAET OF THE 

INTEEIOE. 

Mr. Stevens. Secretary Garfield desires to submit a statement 
to the subcommittee upon the subject that we have under consider- 
ation. 

Secretary Garfield. In connection with H. R. 15444, which I 
understand the subcommittee now has under consideration, it is 
desired that I make a general statement regarding the attitude of 
the Administration toward this particular bill and its general posi- 
tion toward the (question of similar legislation affecting water power. 

As regards this particular bill, I am advised that there was not 
before presented, at the time the bill was vetoed, all the facts which 
have since developed relating to the character of the work that had 
been done by the company which is seeking to have this act passed, 
which is a renewal or previous acts. In the veto message of the 
President there were five provisions which the President suggested 
as essential provisions for measures of this character, and it was 
desired, as to two of those particularly, that a statement be made to 
the subcommittee to indicate more m detail the reason why those 
provisions were essential. 

The first one, as to the limitation in time, that instead of there 
being granted an indefinite, or what would be a perpetual right, in^ 
case tne conditions of construction were complied with, the Presi- 
dent has felt that there should be a' limited grant made, say, for ex- 
ample, a grant of ninety-nine years, which, while long in one sense, 
is not long when considering the life of a nation and the amount of 
the investment and extent of the work involved in this and other 
similar enterprises. We are at present engaged in the development 
of water power, and no one knows how far it is going to extend or 
of what value these water powers may be in the years to come. It 
has been felt, therefore, that there should be a definite limitation of 
time in all grants of this character, to the end that the future genera- 
tions would not be bound by the giving of a grant to individuals for ,/ 
the exercise of power in the development or water power which is 
used primarily, of course, for the benefit of the corporation which is 
developing it, and is sold to the public for various manufacturing or 
other purposes. It is therefore felt to be very essential that in all 
such grants there should be this limitation of time, and the limit in 
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each instance should be determined by the character of the work, 
the magnitude of the investment, and the interests involved, as well 
as the purpose to which that power is to be devoted. 

Next the question comes up as to what hmitations or conditions 
should be imposed by the Federal Government in making such grants. 
One which has been felt to be exceedingly necessary is that of making 
a charge. I am aware that there are legal questions involved in this, 
and therefore I shall speak very briefly on the general proposition 
of the power of the Government to make any charge, the amount in 
each instance to be determined by the character of the improvement 
and the various elements, or, rather, the various conditions, of the 
work itself. The suggestion to Congress that a charge be made is 
based upon the general power of the Federal Government over navi- 
gable streams. In this instance we have not only the question of 
navigation, but we likewise have an international question concern- 
ing which I shall speak a little later. Congress has the power, abso- 
lutely, to determine how and where a navigable stream shall be 
either diverted or dammed or used, and may impose such conditions 
as it determines. Now, generally, the Secretary of War is given 
power 

Mr. Hubbard. May it impose conditions, Mr. Secretary, further 
than the matter of navigation is concerned ? 

Secretary Garfield. That I will come to in connection with my 
general statement,. Judge. The power of the Secretary of War is in 
effect an absolute power. He may withhold a request for the build- 
ing of a dam, or the construction of any work that might be deemed 
an obstruction to navigation, or a change in the line of piers, or the 
harbor line, or the current of a river. 

Mr. Richardson. If you will allow m^ to interrupt you, you state 
that the Secretary of War may withhold his consent to the erection 
of a dam. Do you not believe that that depends entirely upon 
whether it is an interference with or an obstruction to navigation at 
all ? Suppose it does not interfere with navigation ? 

Secretary Garfield. The difficulty there, I think, would be this: 
The statute does not indicate on what ground the Secretary of War 
may or may not give his consent; it is left discretionary with him. 
It is not necessary for him to give his reasons for any specific action. 
If he wishes to refuse the right to construct a bridge he may do so; 
if he wishes to refuse the right to build a dam he may do so. What 
is in his own mind as his reason for that it is not necessary for him 
to give. 

Mr. Richardson. I know that, but the courts have settled that 

Siestion as to whether it interferes with navigation or not, because 
at would involve the great question as to how far the jurisdiction 
of the Government extends over navigation. 

Secretary Garfield. No doubt there might be elements of that 
kind, but I do not know of any case where the court has compelled 
the Secretary to permit construction of that kind when he has decided 
not to do it; in other words, the courts would not attempt to compel 
the Secretary of War to exercise affirmatively that power. 

Mr. Hubbard. But if the court was satisfied that the work proposed 
did not affect the navigable qualities of a stream, might it no say, 
'''You can go on and construct this work for that reason?" 
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Secretary Garfield. Jjx that case the court would take the posi- 
tion that it was subject-matter not within the jurisdiction of the Secre- 
tary, therefore it would not be necessary for the Secretary to have 
exercise of discretion. 

Mr. Hubbard. Is not that question at the foundation of all five 
objections, that is: What is the nature of the property the National 
Government has in flowing waters of a navigable river? 

Secretary Garfield. I hardly think that that goes to the root of 
the question. It seems to me that if it is not a navigable stream the 
courts may hold, and would hold, that the War Department has no. 
jurisdiction over it. If it be a navigable stream, 1 am not aware 
of any instance where the courts have overridden the determination 
of the Secretary of War in regard to his decision as to what use 
should be made of that stream or how works should be constructed 
or where. 

Mr. Stevens. Is not the preliminary question to all of that, 
Mr. Secretary, whether or not there is any limit to the discretion 
of the Secretary of War; that is to say, can he do this, can he fix 
such conditions in making the grant as he sees fit? 

Secretary Garfield. That of course is the basis upon which the 
President has made these recommendations; his belier that, because 
of the navigability of the stream, the discretion of the Secretary 
of War is not limited by any statute as to what conditions he may 
impose. 

Mr. Stevens. Is he limited by the Constitution? 

Mr. Richardson. The power and authority of the Secretary of 
War is limited by the Constitution? 

Secretary Garfield. Without doubt. 

Mr. Richardson. And he can not exceed the jurisdiction that the 
Federal Government has over navigable streams? 

Secretary Garfield. Of course that is accepted as elemental. 

Mr. Richardson. There would have to be proof to show whether 
that dam across the river really interfered with navigation, and 
that would have to be by proof, and the court would have to settle it. 

Secretary Garfield. That might be so, although my impression 
is that the court would take the view there, as they have in many 
other instances with regard to executive discretion, that where 
Congress has given to the Executive full discretion to act upon any 
given subject-matter, that the courts will not interfere wth the 
exercise or that discretion unless in the exercise of the discretion the 
executive officer has exceeded the authority either granted in the 
statute or that granted in the Constitution itself. 

Mr. Richardson. Now, I think the great trouble will come up at 
that point, which is that the custom of the country has dropped mto, 
and properly so, too, of getting the consent of the Secretary of War 
before anything is done in the way of limiting navigation, when we 
ought to remember in that connection that the statute could not give 
the Secretary of War any greater jurisdiction than the Constitution 
gives. 

Secretary Garfield. You are quite right about that, but the 
action of tne Executive Department not only in this but in similar 
matters where the Interior Department has been concerned, has 
always been based primarily upon the Federal jurisdiction being 
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granted. Now, if Federal jurisdiction is not granted, then of course 
me individual might instantly go into coifrt and set up the fact 
that this is not a question under the jurisdiction of the Federal 
Government, and therefore no consent is necessary, and proceed to 
carry out any plan he saw fit; and if the Federal Executive felt 
that there was an infringement upon the prerogative of the Execu- 
tive, he would test the question in court by injunction proceedings. 

Mr. Hubbard. Does tne discretion of the Secretary under the 
Constitution extend to anything which does not relate to the navi- 
gation of the river ? 

Secretary Garfield. I should answer that, yes, in one way, and 
in another way I should say this: That the definition of what is 
included in '* navigation'' has changed from year to year, and as 
there have been new uses to which water has been put, and there 
have been new methods developed for navigation, and there have 
been indirect advantages that may be gained to navigation, that 
the power would be extended m accordance with those new 
developments. 

Mr. Hubbard. Does the jurisdiction of the Secretary under the 
Constitution extend to anything with regard to the control of navi- 
gable streams which is not connected, even indirectly with the 
navigation of that stream? 

Secretary Garfield. I should say not. 

Mr. Hubbard. Very good. Then are you suggesting that the 
SecretaiT of War, because the statute enables him to pass upon appU- 
cations for the construction of a dam as to which his constitutional 
discretion extends only to the effect of that dam on navigation — 
that he may take advantage of his position so as to require some- 
thing to be done in regard to that stream which is not within his con- 
stitutional power? 

Secretary Garfield. Certainly I should not want him to do any- 
thing not within his constitutional power. 

Mr. Hubbard. If under the Constitution the Government has no 
right or property of any kind in the flowing waters of a navigable 
stream other than that which is necessary to see that the navigable 
quality of the stream be not interfered with, can the Secretary of War 
insist that something should be paid for the use of the head of that 
water to develop power, something should be paid for the use of 
that water for irrigation, something should be paid for the ice that 
might be cut off that stream when it is frozen? 

Secretary Garfield. If in the payment this money, as it wiU, 
goes back into the public Treasury, it is very proper that either 
Congress or the Secretary, as the case may be, should require that 
the persons using that dam should pay to the Federal Government 
some sum, whatever it may be, that ultimately goes into the public 
Treasury and is used for the very purpose of developing navigation 
either at that point or lower down on the river. 

Mr^ Richardson. Where the Government erects dams, and inci- 
dentally creates water power, then the Government has a right to 
come in and make a charge, where the expenditure of public money in 
the construction of any work creates and develops water power. 
Now, where a man comes in, or a private corporation, to use this, 
it is, I think, undoubtedly true that the Government has a right to 
put a charge on it; why? Because it is through the expenditure of 
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Sublic money that the development %f that power is brought about, 
tut where tne Grovemment has not spent anything, I do not under- 
stand, under the Constitution, what power the Secretary of War 
would have to prescribe a charge. 

Secretary Garfield. If you admit that the Government can charge 
for power used if the Government has erected a dam and spent the 
public money, do you not admit practically the entire proposition, 
because the Government, instead of speifding its own money, says to 
some of its citizens who are willing to invest their money: 

You can put in the work instead of us, and instead of charging you for the water 
power whicn we might charge for if we put in the work, we will charge you a nominal 
sum, whatever it may be, for the power which you develop, and that sum will go into 
the public Treasury and will be used by the public for the construction of works either 
below or above, or some other place affecting navigation. 

It seems to me that if you admit that the Government has a rigkt 
to charge for water power where the dam whith creates it has been 
erected by the expenditure of its own money, that you admit the 
proposition that you should make a charge to a private individual or 
corporation to which it gives a grant for the construction of the same 
work. 

Mr. Richardson. I do not agree with you there; not at all. In one 
case the Government has used an expenditure of pubhc moHey and has 
created the dam or water power or works or whatever it may be which 
incidentally produces the water power. Now the question arises, 
the Government not having expended a dollar, but it having expended 

{mbUc moneys in creating those works which incidentally and col- 
aterally produce this water power, has it a right to make a charge? 

Mr. Stevens. As an individual. 

Mr. Richardson. As an individual. In the other instance the 
Government has not expended a dollar. 

Mr. Stevens. What does the Government have there? 

Mr. Richardson. Has nothing salable unless it is an interference 
with navigation. 

Mr. Stevens. Right there. You stated that the Government had 
a right to exact a compensation to improve the river at the j)laoe 
where the dam is erected or at some place above or below on the river, 
I presume. I think I can say, so far as I am concerned, that the Gov- 
ernment has a right to exact a compensation to improve the river at 
that point if the person who receives the grant obstructs the river at 
that point, but 

Mr. Hubbard. If it interferes with navigation. 

Mr. Stevens. Yes; and the Government has a right to exact a 
charge to overcome that obstruction and maintain an improvement; 
but if it exacts more than that to be used at another point, that sur- 
plus going into the public treasury for use somewhefe else, isn't that 
m the nature of a tax which can not be exacted under the interstate- 
commerce clause? 

Secretary Garfield. I should rather think not. I should think it 
would be simply a charge depending upon the use at that particular 
point. 

Mr. Stevens. But what does the Government grant the use of? 

Secretary Garfield. Of course, it does not grant the use of water; 
I grant you that. It gives a right to obstruct, and in the ^ving of 
tlmt right it imposes conditions, one of those conditions being that 
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the individual shall not only comply with the physical conditions 
that may be necessary in the way of the construction of locks, etc., 
but likewise pay a charge for the exercise of that right, and that 
charge will be based upon the amount of power developed. 

Mr. Stevens. But is not that a tax? 

Secretary Garfield. It is a tax in one way; a Ucense fee, which is 
distinguishable in some deg^pe from a tax because it is the result of 
a contract rather than the imposition of a charge. 

Mr. Hubbard. If it is a license tax, it must be levied uniformly all 
over the country on all dams. 

Secretary Garfield. Noi necessarily. There are some characters 
of taxes charged in the forest reserves, for example, for the con- 
servation of water within forest reserves, where a water-power com- 
pany either acquires a reservoir site or uses a right of way across it. 

Mr. Hubbard. Bu^ there the Government owns the land under 
the water — owns the riparian rights. 

Secretary Garfield. Very true; there is a case of ownership of 
property; in this case it is the control of a right. 

Mr. iiLTBBARD. What is the right that it has control of? That is 
what I direct your attention to. 

Secretary Garfield. The right is to keep that stream entirely 
free from all obstruction. 

Mr. Hubbard. Is there any further right of the Government in 
that? 

Secretary Garfield. Yes; for the purpose of navigation. 

Mr. Hubbard. Exactly, and if the dam does liot obstruct naviga- 
tion, but improves it 

mMr. Stevens. If arrangements are made so that it shall, in the 
same bill, improve navigation 

Secretary Garfield. That is one of the conditions, of course, that 
may control. 

Mr. Hubbard. Then have you any further right which you can sell 
to anybody or exact any payment for, whether for license fee or 
anything else? Do you Know anything that you have a right to ask 
compensation for? 

Secretary Garfield. It seems to me that you have. 

Mr. Hubbard. What is it, please? 

Secretary Garfield. There is the difference of opinion upon that 
proposition. I think that you should not limit the value of that 
right, if you use the word value, to simply the freedom of that river 
from obstruction to navigation, bt^t that this is a right which the 
Government has and may exercise either itself by the construction of 
a dam or it may permit an individual or corporation to exercise by 
the construction of a dam. In either case it may provide a method 
by which there may be some return to the Government in the first 
instance for a return of the money it may expend 

Mr. Hubbard. But we are assuming, if you will permit me to say 
so, that navigation is not injured by this structure, so that there is 
nothing to be compensated for in that respect. 

Mr. EsoH. It may even improve the navigation, as in the case of 
the Rainy River dam. 

Mr. Hubbard. In this case before us, as I understand it, there are 
now natural rapids there which prevent a vessel or raft passing either 
way, and certainly freight mdst be carried around by portage. The 
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construction of this dam, as has been stated by witnesses here, will 
make the situation better instead of worse. Now, what is it the Gov- 
ernment ought to be compensated for? The navigation is better than 
it was before. 

Secretary Garfield. As to that, in each instance, I should say the 
value of the right is determined hj the conditions in each case. 

Mr. Hubbard. The conditions m this case are as I have suggested 
them. 

Mr. Stevens. Who fixes the value? 

Secretary Garfield. That would have to be fixed by Congress 
under the terms of the act itself, or under a general act giving author- 
ity to any executive that Congress might designate. 

Mr. Stevens. Is not there a limitation right there to the power of 
Congress to exact compensation, or the Executive right to obstruct 
or improve navigation? Have we anything further to consider than 
the rights of navigation? 

Secretary Garfield. There again I can only answer as I have 
before. It seems to me you have. 

Mr. Stevens. You have made a statement which I think you 
ought to develop, and which seems to me is the kernel, and that is the 
right of contract. You stated as a condition which you may exact,* 
that the person, practically by way of contract, shall psty a certain 
compensation. Do you think that is in the nature of a contract? 

Secretary Garfield. I think it is, very clearly. 

Mr. Stevens. And you think that Congress, and the Executive 
Departments through Congress, can contract away the right to ob- 
struct navigation upon such conditions as it may see fit? 

Secretary Garfield. I think that is exactly what is done with every 
bill of this kind. Congress imposes certain conditions under which 
the individual or corporation may construct the obstruction. Now, 
it may be that the dam is going to be a distinct improvement to navi- 
gation. In that case the question of compensation would be a nominal 
one. On the other "hand, it might be that it would be a distinct dis- 
advantage^ and in that case the compensation should be a large one. 

Mr. Stevens. The question of contract, it seems to me, is the only 
serious question that we want to consider at this point. Is not there 
a limitation of the right of the Government to contract; isn't there a 
limitation of the right of contract concerning the benefits or the 
injury to navigation at that point? Is not that the limit of the power 
of the Government to contract, concerning that particular project? 

Secretary Garfield. No doubt that is the basis of the right. 

Mr. Stevens. If it has any limitation as to the right of contract, 
or of compensation, on that point, it has not any right to exact as a 
condition of that contract any more than would improve or maintain 
navigation at that point, it seems to me. If it does contract, then it 
runs into the question of revenue, and we have no right to exact a 
revenue un,der the interstate-commerce clause. 

Secretary Garfield. I see your point. There again, in each 
instance, it goes to the question of the determination of the facts as 
to what the amount of compensation should be, and whether it 
approaches 

Mr. Hubbard. I asked the Secretary awhile ago to seek to justify 
that on the ground the revenue thus derived would be used by the 
Government for kindred purposes* 
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Secretary Garfield. The revenue would go into the general reve- 
nue funds of the Treasury, and there is no distinction in the fund after 
it gets there. 

Mr. Hubbard. That is, the ends would justify the means? 

Secretary Garfield. No; I would not say that. 

Mr. Stevens. Do they, Mr. Secretary? Can we, by way of con- 
tract or by way of conditions requiring compensation, require a pay- 
ment into the general fund of the Treasury to improve that stream, or 
some other stream somewhere else? 

Secretary Garfield. I think we can; that is my individual belief. 

Mr. Stevens. Then you raise taxes. 

Secretary Garfield. There again, it is not a tax that is levied gen- 
erally upon property, but the result of a contract where the individual 
enters into a contract and says, *^By reason of what is granted I am 
willing to pay so much money as a license.'' It is not an imposition 
bv Congress, whether the individual agrees or not. He does as he 
pleases, and therefore it is not a tax. 

Mr. Stevens. Well, I differ with you there, Mr. Secretary, for this 
reason: These people own this prbpertv, they have a right to it. 
Congress, nor tne State, nor anyboay else, has any right to take it 
•away from them. 

Mr. Hubbard. At that point, will you not define the right of the 
riparian owner, and his title to the use of those waters? 

Mr. Stevens. He has a right to use it in any other wav provided 
it shall not interfere with navigation; second, that he shall not inter- 
fere with public use, nor of the persons above or below. Subject to 
those three things, tlie individual has the right to use that water in 
any way he sees fit. 

Secretary Garfield. So far, then, if the individual is satisfied 
that he is not violating any of the three provisions you suggest, 
he may go ahead and construct this dam without coming to Con- 
gress or the Secretary of War ? 

Mr. Stevens. Yes; I think the individual can •construct this dam, 
and the Secretary of War could not touch it. 

Secretary Garfield. Then there is nothing in that argument, 
because if the individual took that view of the case he would not be 
here. 

Mr. Stevens. Let us see just where that will lead you. In financ- 
ing a proposition like this, people will not loan or advance money on 
a big proposition if there is any question about it. The people who 
advance money. do not know about the physical topography there; 
they do not care whether it improves navigation or does not; they 
invest in the water power. We know as a matter of fact that it does 
not injure and may improve navigation, so that the questions affect- 
ing the Government are settled by that; but the United States now 
exacts as a condition of clearing the cloud from its title — a cloud 
which the United States casts itself — as a condition of the removing 
of that cloud, because that is all it is, have you a right to exact an 
undue compensation any more than an individual who has cast a 
cloud upon a title has a right to exact undue compensation? 

Secretary Garfield. I should say certainly not imdue compensa- 
tion. 

Mr. Stevens. If you have no right to exact undue compensation, 
what is the compensation you have a right to exact ? 
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Secretary Garfield. That would depend upon the facts m each 
individual case. 

Mr. Stevens. I agree with you there. Do not the facts in each 
individual case make the limit to what a Government can exact; and 
that is, the right to improve and conserve navigation under the 
interstate-commerce clause at that particular point? 

Secretary Garfield. I am not clear on that whether he will not be 
limited to that point,,as you indicate. My im;f ression had been quite 
clearly that Congress ,would not be limited in the contract as to the 
particular point. 

Mr. Stevens. If you drift away from that you put money in the 
General Treasury to be used anywhere, not for river improvement, 
but to pay salaries and other uses. 

Mr. Hubbard. May I put the proposition in a little different way? 
You concede, as I understand it, that the right in these flowing 
waters to develop power is vested in the riparian owners. As a gen- 
eral proposition that is. true even in the navigable streams? 

Secretary Garfield. Ordinarily that is the law. 

Mr. Hubbard. How then is the Government entitled to compen- 
sation for that power? If it is worth $1,000 a year, is it in the power 
of the Government, as to something which does not affect navigation 
but which improves navigation, to say to that man or his grantee, 
^' You shall not build this dam to develop this power xmless you pay 
me $500 a year?'' Can the Government do that? 

SecretaiT, Garfield. On that I think you put your question on 
the basis that it did not affect navigation. 

Mr. Hubbard. Certainly; the whole thing is based upon that. Is 
not the power of the Government confined to seeing that the naviga- 
ble quality of the stream is not impaired ? 

Secretary Garfield. That is the basis. 

Mr. Hubbard. Then, starting with the supposition that the dam 
does not injure navigation — the evidence indicates that the construc- 
tion of this dam will not affect navigation injuriously — and that the 
riparian owner is entitled to develop power from the head of water 
created by the dam he constructs, and it is worth $1,000 a year, can 
the Government come in and say, '^This water shall not be used for 
this purpose unless you pajthe Government $500 a year, ^' thereby 
reducing the value of the right of that riparian owner from $1,000 
a year to $500 a year? 

Secretary Garfield. I should answ^er that in this way: If you 
determine that at the present time the construction does not injuri- 
ously affect navigation, then you could put the compensation down 
to a mere nominal sum and leave it open for determination in future 
years whether as the country develops that improvement becomes 
an obstruction to navigation. Congress thus reserves to itself the right 
to impose in later years a tax for its use. 

Mr. Hubbard. Oh, no ; pardon me. Is not this the right of Con- 
gress: The right to remove what then has become an obstruction to 
navigation, a right which it originally had, tearing out, if necessary, 
the dam for that purpose? 

Secretary Garfield. Or to improve it or require compensation 
from the person who in any measure obstructs. For example. Con- 
gress might later determine that it was necessary to build locks or 
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take some other action. In so doing we ought then to be able to 
say to this company: 

We feel that this is an obetruction to navigation, therefore we reserve the right to 
impose upon you a charge to take care of this obstruction, and either construct the 
necessary locks or take such steps to restore the stream to proper condition at that 
point as may be necessary. 

Therefore there should be this reservation in every one of the 
grants, either to impose compensation when the dam is built or at 
the time the facts warrant, and therefore there should be this clear 
recognition in the grant itself of the right to impose that character 
of compensation to be either immediatdy or ultimately given to the 
Federal Government when the facts require. 

Mr. Stevens. But under your argument do you not see, Mr. Sec- 
retary, that there is the limit that I have been pressing upon you? 

Secretary Garfield. It may be that there is a practical limit. 

Mr. Stevens. Now just shift the point a little to the other objection 
that the President makes. You urge that a time limit be fixed. Now 
what practical benefit is a time Emit on this project where these 
owners have a grant from Canada, where they own land in both 
States, and where under the law of Minnesota, and I think under the 
law of Ontario — but in Minnesota they own to low-water mark, own 
it so that they can dispose of it to that mark. Now of what use is it 
to the Government to fix a time limit for ninety-nine years except 
for the purpose of possibly affecting navigation some time m the future. 

Secretary Garfield. That of course must be the basis* 

Mr. Stevens. If that same thing be effected in some other way, 
by means of giving the Department the right to remove that dam, 
or to cause the owners to remove it, or the right to construct locks, 
or cause the owners to construct locks, does not that accomplish the 
same thing? 

Secretary Garfield. It may or may not. I think that ordinarily 
the safer way to conserve the interests of the public is to have a 
definite termmation of the grant. 

Mr. Stevens. Well, now, the owner has some rights in this matter. 

Secretary Garfield. Without doubt. 

Mr. Stevens. If the situation is such up there in the wilderness 
that a time limit is injurious or worse, if it is fatal to financing the 
proposition, and if the same thing can be accomplished by giving 
ttie Department the fullest authority to place upon the owner the 
expense of any change that will restore navigation or that will im- 
prove navigation, and at any time the War Department sees fit, is 
not that all that the Government has a right to exact ? 

Secretary Garfield. There is an opportunity for wide difference 
of opinion between both lawyers and engineers who have studied out 
this subject. I personally believe that in grants of this kind you can 
more effectually guard the interests of the public by limiting the time 
than by leaving it to provisions such as have been suggested. 

Mr. Stevens. I was not thinking of the interest of the public at this 
point, but just considering the interest of the owners from the other 
side in connection with the interests of the public. 

Secretary Garfield. The interest of the owners should be consid- 
ered to the extent especially that they should receive full and ample 
return for their investment and be given time long enough witnin 
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which they can earn for themselves a profit on what they have legiti- 
mately expended in the construction. 

Mr. EscH. Suppose a man should start in with the right of using 
these flowing waters for the creation of power, a right wnich no one 
else particularly shared in? 

Secretary Garfield. That might occur, as you say. 

Mr. EscH. Why have you the right to limit his earnings or adjust 
his interest on the ju4gment of some body when he absolutely owns 
the whole thing, so long as he does not interfere with the navigation 
of the stream ? 

Secretary Garfield. That brings us back to the proposition we 
have hitherto been discussing, and that is the right to the water. 
Now, then, the Government steps in and in the exercise of its right 

Mr. EscH. Of its right to do what ? 

Secretary Garfield. Its right there is to prevent obstruction to 
navigation. It imposes a condition under tnis contract. It says 
this structure which w^ permit you to erect may be an obstruction to 
navigation at this point at the end of the time Umit, and ^t the end 
of that time we may have to take this thing up again. Within that 
period there should be a provision for the Government to take up 
the matter in case there should be an obstruction to navigation. 

Mr. EscH. Congress should withhold to itself the right to alter, 
amend, or repeal. 

Mr. Richardson. In this particular case the company owned a 
dam and owned the rights on both sides of the river. How could 
the Government sell the dam within twenty years without con- 
demning the right, if in the meantime they spent $5,000,000 or 
$6,000,000 in paper plants and other things? What would their 
•right be ? 

Mr. EscH. That depends on what right the Government has. 

Secretary Garfield. You get back to the same proposition. 

Mr. Stevens. That is whj^ I wished to discuss this point. My 
proposition is this : The only mterest the Government has is the right 
of navigation. 

Secretary Garfield. The President desires that a time limit be 
fixed, so that the fullest right is given to the public authorities and 
to the people to protect that right of navigation as far as we can go; 
that we give the fullest right, so that at any moment, if a condition 
shall arise, navigation can be improved in any way that the Depart- 
ment sees fit; that the Department shall have a right to cause that 
dam to be taken out at the expense of the owner, or to be changed at 
the expense of the owner, or locks inserted at the expense of the 
owner. 

Mr. Stevens. Is that not as far as we can go; is that not all that 
is necessary ? 

Secretary Garfield. I think you have the right; it is a question 
of discretion as to how far you may exercise it. In connection with 
those conditions I think there should be in that a further clear defini- 
tion of the right to exercise, or rather the power to exercise the right 
of imposing compensation, if it be determined at any time it be wise. 

Mr. EscH. But it frequently occurs where private waterworks are 
established to use the water of the river. Do you think that imder 
any condition the Government could make any charge for the use of 
that water if it was not navigable water? 
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Secretary Garfield. Not if it does not aflFect navigation. That 
is the basis of any action the Government would take. 

Mr. EscH. Then if the Government has a right to go and put a 
charge on some enterprise where the Government has not spent a 
dollar, and does not own anything but navigation rights, how can 
you reconcile that charge? 

Secretary Garfield. There it comes back to the same proposition. 
I think it makes no difference whether the Government builds the 
dam or gives the right to an individual. 

Mr. Stevens. I am giving you now simply my own idea. I do 
not think that under the laws of the country the Government owns 
anything in the world but the right of navigation, and the State 
owns the bed of the river, to hold that property subject to that one 
right. I believe a man has a right to go and put a projection in the 
river and that the Government has no right to remove it unless it 
interferes with the navigation of the stream. , 

Mr. CusHMAN. And to take that question up at the date when it 
does become an obstruction to navigation. 

Mr. EscH. I believe further that where the Government has a 
stretch of navigable stream and wants to improve the navigation, I 
believe the Government can go to the man owning the projection 
and enter into a contract or an agreement with the party and say, 
[^I will pay so much and you pay so much," because it is in the 
interest of the improvement of navigation. All the Government cares 
about is the improvement of navigation, so I think the Government 
has the right by cooperation and collaboration to make a contract 
and an agreement with the parties to the effect that they will let the 
parties use this water power, they; to pay so much out of it, and at 
the same time the Government to improve the navigation. I believe* 
that can be done constitutionally, by consent. 

Mr. Stevens. In all these dam bills we reserve the right to alter, 
amend, or repeal at any time. Would that limit, as suggested, not 
have a tendency to make a charge ? 

Secretary Garfield. I think it would, depending, of course, upon 
the length of time or the length of term of the right. The shorter 
the term the higher would have to be the charge in order to get back 
the principal. 

Mr. Stevens. The time limitation would result in increasing the 
charge to the consumer and in one sense it would be a taxation of 
the public for the use of the dam, with the easement therein. Do 
you think that would be beneficial in its tendency? 

Secretary Garfield. I think that will be done anyway, because a 
company that builds a dam that is subject to removal upon the order 
of the ^cretary of War in case it becomes an obstruction to naviga- 
tion will necessarily make its charge high enough to insure itself 
against such action; and I do not think the imposition of a time 
limit would make any difference, therefore, upon the charge that 
would be made for that purpose. I think that they have got to get it 
ultimately out of the consumer, but of course if your time limit was 
very short they would raise the rate. If it is a long period, then 
thiey would exercise their discretion as to whether or not thev think 
they would have to move it within that time limit, and if t!iey did 
have to move it within that time limit they would increase their 
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charge to get back the principal before the time when they would 
have to remove the dam. 

Mr. Hubbard. Then this would be strictly a time limit instead of 
a time grant? 

Secretary Garfield. It would be either one. 

Mr. Hubbard. You say if the riparian owner constructs this work 
he must give up his right at the end of twenty years. That is the 
language. He nas the right to maintain it there for twenty years 
under your proposition. 

Secretarv Garfield. He would have it unless Congress reserved to 
itself the right to direct the removal. 

Mr. Hubbard. Whether Congress reserved that in terms or not, 
would not Congress have the power to make that river navigable at 
any time? 

Secretary Garfield. I think it would. 

Mr. Hubbard. On that ground, can you give anybody rights for 
any specific term? Is it a mere license under which a man is to ta*ke a 
chance that he will be undisturbed ? 

Secretary Garfield. That is what it amounts to. 

Mr. Hubbard. Do you really think that a very large compensation 
would be proper to exact for a right, if you may call it such, of that 
kind? 

Secretary Garfield. There again it would depend upon facts; it 
would be a question of business judgment. In a certain place a man 
would see that there would be an opportunity to get back money 
invested, and he would go into it, or ii there was any probability of 
this being made a navigable stream he would not think of doing this 
thing. 

Mr. Hubbard. In other words, he would be practically a tenant at 
will, according to the judgment of Government engineers? 

Secretary Garfield. That is what it amounts to now. 

Mr. Hubbard. You do not get revenue now and you- would not get 
much then? 

Secretary Garfield. I think so, ultimately. I think the compen- 
sation would be worth much before long. 

Mr. Hubbard. Such a structure as you are now talking of would 
create a head of water useful to irrigation? 

Secretary Garfield. Without a doubt. 

Mr. Hubbard. In your judgment, could the Government sell the 
water for that purpose? 

Secretary Garfield. I think so. 

Mr. Hubbard. Did not the Supreme Court indicate a very different 
opinion in the Colorado-Kansas case? 

Secretary Garfield. You mean in this particular instance? 

Mr. Hubbard. In any instance. In any case where a dam is con- 
structed and the Chief of Engineers signified that it would interfere 
with navigation, where water is created that can be used for irriga- 
tion, I understand you to say that the Government would have the 
right to sell that water. 

Secretary Garfield. I think it would, if it did not interfere with 
the users of the water below. 

Mr. Hubbard. Exactly — if the stream is so full that the amouiit 
withdrawn would not interfere with navigation and not affect the 
rights of the parties below. 
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Secretary Garfield. I think so. 

Mr. Hubbard. In the Colorado-Kansas case did not the Supreme 
Court indicate clearly that the Government had nothing in the world 
to do with water for irrigation purposes except in lands owned by 
the Government ? 

Secretary Garfield. I do not read that case in that way. It is a 
long decision and there are a number of points involved there. 

Mr. Hubbard. Well, the United States sought to become an 
intervenor in that case on the theory that it had a right to deal with 
the irrigation of lands by waters derived from a stream along which 
the Umted States did not own the riparian rights, and the court said 
that it had no standing on that ground, which was the only basis 
on which thev sought to stand. 

Secretary (jARField. On the basis of facts they presented the 
settlers in another State below had not proven that there was such 
material injury to them in the use of the water as to justify the order. 

Mr. Hubbard. Between the two States, yes. But as to the 
attempt of intervention by the United States it went off, and the 
United States went out of court on the theory that it had no interest. 

Secretary Garfield. That it had no land below there to irrigate. 

Mr. Hubbard. And for that reason had no right in the flowing 
water of that stream for that purpose or for any purpose, except for 
navigation. 

Secretary Garfield. I beg your pardon — ^for that purpose, yes; 
but that does not touch the proposition that if the Government con- 
structed the dam itself and there was surplus water over and above 
that which either it could use, or had not appropriated a part, it could 
sell that water for anjr purpose. 

Mr. Stevens. It did that as owner? 

Secretary Garfield. Yes, sir. 

Mr. Hubbard. The United States builds a dam for navigation 
purposes and creates a surplus of water to be used for power or irri- 
gation. How' is the Government going to market that, not owning 
the adjoining lands? 

Secretary Garfield. If it does not own the adjoining land there 
might be difficulty , 

Mr. Hubbard. But ip. the case we have before us, and in all these 
cases we are talking about, the Government is not the riparian owner 
and does not own the adioining lands. How is it going to distribute 
this water, the head of which is gathered there; how is it ffoing to dis- 
tribute this power if developed? You can not distribute power 
simply by letting water run over a dam; you have got to have some 
machinery. 

Secretary Garfield. Very true; you may allow an individual to 
erect a power plant there. 

Mr. Hubbard. If he owns or has title to the land on which he erects 
it; but how is the Government going to erect a United States struc- 
ture on adjoining lands which it does not own? Has it power to 
condemn those lands for the purpose of developing and transmitting 
power? 

Secretary Garfield. That is exactly what we are doing in irriga- 
tion plants. 

Mr. Hubbard. You are condemning? 
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Secretary Garfield. We are condemning land 

Mr. Hubbard. For the purpose of doing what? 

Secretary Garfield. Constructing whatever works mav be neces- 
sary; in some instances constructing power plants and selling power. 

Mr. Hubbard. Do you think under the Constitution that the 
United States has power to appropriate private property for the 
purpose of creating power and selling it? 

^ Secretary Garfield. As-an incidental right to the work of reclama- 
tion which it is engaged in; yes; or in any other case it would be an 
incidental right to its development of navigation. 

Mr. EscH. Can you connect that with public use sufficient so as to 
warrant the condemning of private property? 

Secretary Garfield. I think so. 

Mr. Hubbard. A public use which the United States has a right 
to make. 

Mr. EsGH. Oh, yes; that is a condition precedent. 

Mr. Richardson. You are condemning one man's property to be 
used for another individual. That is tne power the Government 
would be exercising in that inistance. 

Mr. Stevens. Supposing we fix a time Umit, say, of fifty years, and 
the law remains as it is now as to the obstruction of navigable streams. 
As I understand, the law to regulate the construction of dams across 
navigable streams has a penalty, if one does obstruct it, and a pro- 
vision as to how the obstruction shall be removed. Am I right, 
General? 

General Mackenzie. Yes, sir. 

Mr. Stevens. Now, at the end of that time these people own that 
property in exactly the condition that they do noSv, and the law of 
obstruction remains as it is now, and the dam put in and used by 
them remains in good condition up to that hour, and at the end of 
that term of fifty years the owners of that dam come up to you, and 
you say we shaU ask certain compensation and another time grant; 
and they say, '*We have our dam in good condition; we have our 
property in good condition, and I think we will run it just exactly as 
it is." What can you do? 

Secretary Garfield. That is the same question that has come up 
in a number of street railway cases where franchises had expired. 

Mr. Stevens. What can you do? 

Secretary Garfield. I should say Congress or the Executive could 
do this; I think they could go in and require the removal. 

Mr. Stevens. Provided it actually oDstructed navigation as ai 
matter of fact? 

Secretary Garfield. Yes.- 

Mr. Stevens. Or they could go in under the terms of the contract 
itself 

Secretary Garfield. And to remove it itself. 

Mr. Richardson. Do you believe, after the Government has 

f ranted a license to a private corporation or otherwise to construct a 
am, that those parties have to get any authority from theState at all ? 
Secretary Garfield. I do not know what the State law is; I do not 
know whetner under the law of the State of Minnesota that would be 
necessary or not. , 
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Mi. Stevens. You do not know whether they could go there, for 
instance in Minnesota, and put up a dam without getting the consent 
of the State authorities of Minnesota? 

Seoretaiy Gabfiibld. I have not looked that up; I do not know 
whether the State has attempted to exerouse any nght. 

Mr. Stevens. There is no question about the fact that they could 
not do it, recognizing the sovereignty of the State over the bed of tthe 
liver. • 

Secretary Ga&fibld. There are some of the States that do claim 
the right to so control the use of the water. 

Mr. Stevens. Not to interfere with navigation? 

Secretary Garfield. I mean outside the question of navi^atioii. 
I mean to charge for the use of the water. The State has a right to 
that. 

Mr. Stevens. If at the end of that fifty years that I have spoken 
about, no demand should be made for renewal, or no agreement be 
made for renewal, if the fact be shown that there was no obstruction 
to navigation as a matter of fact, and that it was an improvement as a 
matter of fact, then the United States would be helpless; they could 
not do anything, could they? 

Secretary Garfield. I rather think the United States could. Take 
for example the condition existing to-day. 

These gentlemen have expended a lai^e ^m of money, and, as 
shown bv their plans and photographs, they have partially constructed 
this work. Supposing to-day Congress should decline to grant them 
any further extension. 

Mr. Hubbard. But what they are proposing to do would not injure 
navigation. 

Secretary Garfield. If that would be the fact, then they do not 
have to come here at all. 

Mr. Hubbard. Could not they go on, if that is a fact? 

Secretary Garfield. Yes; if it does not obstruct navigation. 

Mr. EscH. Does the question of this national boundary affect the 
matter? 

Secretary Garfield. This has all been subject to that question, 
which I will bring up later. 

Mr. Stevens. Conceding this is an improvement of navigation and 
that they could go ahead without our consent, as I am inclined to 
think they could, and construct their dam, and we can not drive them 
out, yet you realize the fact we have to consider that the possibility 
of disturbing them constitutes a cloud over their right to be there — 
that we have a right to demand some payment; that is your position, 
is it not? 

Secretary Garfield. They come here because they think they get 
something of real value in a grant from Congress, something that 
they can capitaHze and dispose of and use for their benefit. Thej 
do not come here for the mere purpose of getting a bill passed that is 
of no value to them. 

Mr. Hubbard. That is, although it might not have any real value, 
if they can peddle it out to somebody else — that is the reason the 
United States exacts something from them? 

Secretary Garfield. Oh, no : I do not put it on that basis. I say 
they do get something of real value. They would not come here 
unless they did get it. 
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Mr. HuB3ABD. Tlxat sometjiing of real value 13 this, is it Aot, 
that there is the assurance frojtn the oflBtcerp of the United State? that 
they have investigated this one question that the United States is 
conc^ned in — as to the interference with navigation — and that thoy 
have certified that navigation is not interfered with? Is that not 
the real value of it? 

Secretary Garfield. They have certified thitt they have given 
them a grant which protects in the future all the rights of navigation 
that may be necessary in that stream. They do not certify that it is 
not navigable now or that it is not obstructed, but they do certify 
that for the time being they have permitted them to put an obstjruc- 
tion there which later may be removed if necessary. 

Mr. Hubbard. They would give that permit if the structure would 
obstruct navigation. 

Secretary Garfikld. They have often done it, and provided locks 
or other means for the protection of the existing navigation. 

Mr. Hubbard. It helps navigation instead of hurting it ? 

Secretary Garfield. Yes. 

Mr. Stevens. That is all provided for in this bill? 

Secretary Garfield. That is all provided for in this bill. 

Mr. Bede. Suppose I own a lot in my home city and I want to put 
up an additional building. It is true that I have to get a permit 
from my city to put up the building. All they charge me is what 
wiU reimburse the city for the clerical force issuing the authority. 
I had to obtain the authority to put up the building and I had to 
pay a little something to get the permit, out the city did not attempt 
to charge me enough for that permit to divide with me the rental 
value of the building after I put it up. 

Secretary Garfield. I think the simile is not quite on all fours. 
A building has to be constructed according to certain municipal 
regulations. 

Mr. Hubbard. Is not that an analogous situation — there he has 
to give the assurance that harm will not be done by falling or fire 
destruction of the building. 

Secretary Garfield. It does not seem to me the situation is the 
same. 

Mr. Stevens. Has the State of Minnesota the right to exact a tax 
for the use of the water flowing over that dam? 

Secretary Garfield. I do not know the laws of Minnesota. 

Mr. Stevens. The State of Minnesota owns the water so far as 
the pubUc use of it is concerned; it belongs to the people of the State 
of Minnesota, subject to one limitation. Has not that State the right 
to exact a tax for the use of its property? 

Secretary Garfield. Ordinarily. 

Mr. Hubbard. Do you mean that the State of Minnesota in this 
case is the riparian owner? 

Mr. Richardson. And that it can put anything into the same it 
pleaseS; subject to one limitation, that it does not interfere with navi- 
gation so far as the Government is concerned? 

Secretary Garfield. I would not attempt to answer that, because 
I do not know the water laws of Minnesota. 

Mr, Stevens. H the State has a right to tax all property within 
its limits, and does so, then where the Government has no property 
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in that same water, has it the right to exact compensation for doing 
exactly what the State has akeady done? 

Secretary Garfield. I should put it on a quite a different basis. 
I have no doubt the State of Minnesota could tax water-power com- 
panies or power development if they saw fit to do so; but I do not 
Eut this on the ground of taxation, but on the ground, as stated 
efore, of a license based on a contract. 

Mr. Stevens. That is where we differ. 

Mr. Richardson. The compensation that you collect goes into the 
common fund of the Treasury, and that makes it a tax. 

Secretary Garfield. Oh, no; there is a difference between a 
Ucense fee and a tax. 

Mr. Stevens. Now, if you will proceed with the international side 
of this 

Mr. Hubbard. Before we get to that, have not some of the De- 
partments acted upon this? 

Mr. EscH. Yes; I think General Mackenzie will take that up. It 
will probably come more properly when he testifies. 

Secretary Garfield. Just one other point, and that is on the 
question of the limit of time. My .feeling has been very strong in 
regard to that, not only in regard to this special class of legislation 
but in others either in National or State affairs, of granting rights 
now which tie up in any way the future action of, the people or of 
the Government. I simply throw that out as one of the main sugges- 
tions. 

Mr. Richardson. The Government is opposed to any poKcy of 
perpetuity. 

Secretary Garfield. Yes, sir. Now, on the questipn of the 
international feature of this, I do not know whether the committee 
has given consideration to that side of it. 

Mr. Stevens. We have had nothing. 

Secretary Garfield. The Rainy River and Lake are on the Cana- 
dian border, and any action hj Congress that would affect the rights 
of Canada and the citizens of Canada might be in contravention of the 
Webster- Ashburton treaty. Whether it does or not I have not had 
the opportunity to investigate, but I think, if I may surest, that it 
woula DC very wise to have this matter referred to the JDepartment 
of State to the end that they might advise you whether or not there 
is anything in that treaty that would operate against any proposed 
action by Congress. 

Mr. BfuBBARD. Do you think of anything in it except the provision 
that these waters shall remain free to citizens 

Secretary Garfield. I have not had opportunity to give the mat- 
ter full consideration. One thing occurs to me. The construction of 
this dam will necessarily back the water up in the lake, I am told to- 
day to the extent of 4 feet. Whether that will affect the Canadian 
rignts I am not sure. 

Mr. Stevens. These gentlemen come here saying that they have 
full rights from the Canadian government. 

Secretary Garfield. I had not gone into that. 

Mr. RiOHARDSON. If they have tnat, they are all right. 

Mr. Hubbard. But the question presented to me in connection 
with the international feature is this: If the United][States^can sell 
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power created by water backed up behind this dam, can not Canada 
do the same? 

Secretary Garfield. I do not know what the Canadian laws are. 
If Canada has retained control of the river water to herself she could 
without doubt impose a charge for the use of the water. If her con- 
trol is only over the question of navigation, then she might be limited 
the same as the United States is limited. 

Mr. Hubbard. You say the United States, although so limited, 
may sell this water for power purposes? 

Secretary Garfield. No; I am afraid we are going back to the 
-discussion of the other question. 

Mr. Hubbard. Say as to the general proposition — ^if Canada is 
limited in practically the same way, Canada can do the same thing? 

Secretary Garfield. If limited as we are. 

Mr. Hubbard. The two governments could both be selling this 
water power '^ 

Secretary Garfield. Both could impose conditions in the con- 
tracts. 

Mr. Hubbard. That means selling, does it not? 

Secretary Garfield. I do not Iook at it that way; I do not put it 
on that basis. 

Mr. Hubbard. If the United States can make a charge that you 
are disposed to insist it may make, Canada may do exactly the same 
thing? 

Secretary Garfield. If their laws are the same as ours. 

Mr. Hubbard. Assuming that. 

Secretary Garfield. Yes. 

Mr. Hubbard. Then we have two governments exacting compen- 
sation for permission to do this thing. 

Mr. Stevens. The State of Minnesota does not want to be left out. 

Secretary Garfield. That might be,true, but I do not see that tliat 
would affect the question of right. That would be a question of good 
sound judgment and business abiUty for those gentlemen to consider 
who are seeking to make this improvement. If they have all their 
rights from Canada, then they know what they can do in that regard. 

Mr. Stevens. Do you know of any specmc thing where treaty 
rights are infringed by this act? 

Secretary Garfield. No; I do not. I have not had opportunity 
to give the matter any consideration. I simply spoke to tne Secre- 
tary of State at Cabinet meeting this morning about the matter when 
it came up, and it was suggested that it ought to be very carefully 
investigated. 

Mr. KiCHARDSON. I think the Secretary's suggestion a very excel- 
lent one. 

Mr. Stevens. Would it not be wise — ^we have had the Vermillion 
(?) act here, and perhaps the VermilKon act ought to be submitted at 
the same time, so that the State Department can be fullv advised. 

Secretary Garfield. They ought to have all the facts before them, 
so that they will know what these gentlemen have done. 

I wish to leave with your committee a copj of the report made by 
the War Department on Senate bill 500, wnich I think is commonly 
known as the inland waterways commission bill, or the Newlantls 
till. This is the last discussion from the War Department on the 



106 DAM AOItOSS BAIKY BlTftlt. 

general subject contained in the Newlands bill and which involrds 
tne question of charge and the general policy outlined there for doings 
the very thing we have been considering in this bill. I submit it for 
your consideration in connection with this matter. 

Mr. Stevens. It will be incorporated as a part of your remarks. 

Secretary Garfield. If there is nothing further, I thank you very 
much for this opportunity. 

Mr. Stevens. We are under obligations to you, Mr. Secretary. 



SECRETARY TAFT's REPORT ON " NEWLANDS BILL" (S. 500>, 

War Depar'Tment, 

Washington, April 17, 1908. 
Respectfully returned to the chairman of the Senate Committee 
on Commerce, inviting attention to specific suggestions as foUoWs: 

1. Certain provisions of this bill (S. 600, Sixtieth Congress, first 
session) are in accord with the suggestion of an inland waterways 
conmiission appointed by the President on March 14, 1907, of a 
plan for obtammg information concerning our waterways as related 
to the general welfare. The policies and general plans of this com- 
mission were submitted to the President on February 3 last in the 
form of a preliminary report, which report was transmitted to the 
Congress on February 26 with a message approving the recom- 
mendations. 

2. The bill carries the following provisions which render it worthy 
of careful attention: 

(a) It provides for coordination between navigation and other 
uses of the waters in connection with their improvement for the pro- 
motion of commerce among the States, This provision is fully 
exj^lained in the preliminary report of the waterways commission. 
It is recognized by the War Department as wise and necessary. 

(J) The bill provides for cooperation with States, municipaUties, 
communities, corporations, and individuals. This provision seems 
to be based on the constantly increasing utiKzation of the streams, not 
only for navigation but for other purposes, which has accompanied' 
extension of settlement and increase of population. With sparse 
settlement, largely confined along waterwayjs, there was little over- 
lapping or coimict of interests connected with the running waters; 
but with the present comparatively dense population not only^ all 
uses of the streams but all conflicting interests must be brought into 
harmony in order that the waterways may be made generally bene- 
ficial. This can not be done without careful regard for the interests 
of all the people, and for all the lawful means that may be employed 
to protect them. The aim appears to be that of promoting union of 
interest through mutually beneficial cooperation, and thus meeting 
the requirements of our crowing population and increasing industries. 
This feature is recognized by the War Department as highly desirable. 

(c) The bill provides for correlating the existing agencies in the 
Departments of War, Interior, Agriculture, and Commerce and Labor 
through certainpowers vested in the President. The need for some 
such plan is suflaciently shown by the fact that, while this country is 
better endowed with waterways than any other, our streams are less 
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used for navigation and other public purposeB than those of other 
caantries. Since this provision touches duties placed on the War 
Department by law, it has received careful consideration. It does 
not appear that the measure would interfere with the f imctions of the 
War Department, or with the continuation and extension of the 
engineenng work now performed there, but it is believed that the 
provision for administrattion would tend to promote the general 
welfare; accordingly this feature meets the approbation of the War 
Department. 

(d) The bill provides for the utiUzation and control of water power 
available in navigable and source streams developed by works for 
improving navigation. Under statutory provisions for the granting 
of rights connected with navigabfe streams, which have been often 
repeated and sustained by the courts, the War Department has exer- 
cised the power to regulate the use of the water of navigable^streaoBS 
for power purposes developed incidentally by improvements intended 
to promote navigation. It is the policy of the Department to extend 
such control and thereby protect the public interests by limitation of 
the term and manner or use of leases, by reasonable charges for the 
benefits conferred, and by any other means found requisite from time 
to time. A continuation of such control is essential to the policy of 
coordination and cooperation made necessary by the conditions that 
have arisen with the growth of population and increase of industries. 
Accordingly, this feature of the measure is regarded as in accordance 
both with established custom and with current needs. 

(e) The bill provides also for the initiation of projects by a board 
of experts. These provisions affect the work of the War Depart- 
ment, and have had careful consideration. Suitable provisions for 
expert initiation and prompt execution are essential to the proper 
development of any system of river improvement. The chief defect 
in the methods hitherto pursued lies in the absence of executive 
authority for originating comprehensive plans covering the country 
or natural divisions thereof. The creation of an inland waterways 
commission for the purpose of initiating plans for the improvement 
of waterways seems to me a more effective way of a general plan for 
the improvement of all the waterways in the country than imder 
the present provisions of law. This would not dispense with the 
admirable machinery furnished by the War Department for the 
improvement of waterways when the plan has been determined 
upon and is to be executed. But it suppUes what does not exist in 
the law now — a tribunal other than Congress charged with the duty 
of originating and developing a satisfactory plan. 

(/) The present bill confers very great powers upon the commis- 
sion to be appointed, because it provides tne money with which this 
commission may execute the plans which it adopts. How far, if at 
all) this great power should oe limited, this Department expresses 
no opinion. 

(g) In connection with the method of administration provided 
forj the bill makes proper provision for guarding expenditures and 
reporting operations. 

3. In its present form the bill might be construed to curtail indi- 
rectly certain functions of the War Department, which is now charged, 
with large discretion in waterway affairs. Possible ambiguity on 
this point should be removed. The present arrangement began with 
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the creation of the War Department when the Federal Government 
was organized in 1789; it was not changed when the Navy Depart- 
ment was instituted nine years later, or when the civilian Department 
of the Interior was established in 1849; and the records pertaining 
to the administration of the waterways are kept in the War Depart- 
ment, in the custody of the Chief of Engineers of the Army. tJnder 
the same long-standing arrangement it is the policy of the War 
Department to maintam a trained body of military engineers ,with 
a view to the national defense, and to keep these engineers in training 
in time of peace by detail to civil duty allied to their professional 
duty in time of war or military preparation; and it was in carrying 
out this policy that the functions of the War Department pertaining 
to waterways have been more and more largely intrusted to the 
•engineers or the Army during the one hundred and ten years since 
the Army and Navy were separated in distinct Departments. This 
policy has long been sustained bv the Congress, although the military 
engineers have been prohibited from initiating projects or originating, 
plans for meeting the growing needs of commerce. 

It is desirable to continue the policy of keeping the military engi- 
neers in training and at the same time rendenng their skilled service 
available in work on waterways, although it is not necessary to vest 
them with the power of initiative, whicn they have not exercised in 
the past and wnich is perhaps inconsistent with their primary duty 
in conection with the military establishment of which they rorm a 
part. A provision that the Oiief of Engineers of the Army shall be 
a member of the commission proposed to be created, and a further 
provision specifically covering the detail of military engineers to the 
service of the commission whenever such detail snail oe consistent 
with their military duties, would remove any possible ambiguity and 
would be in accord with the custom and policy of the War Department. 

4. I respectfully suggest certain changes in the form of the bill, to 
meet constitutional and legal objections which have occurred to me. 
These relate to (a) the general authority of Congress over inland 
waterways in connection with navigation; (b) the specific authority 
over collateral works for purposes incidental to the improvement of 
navigation; (c) the reservation to the Government or the control 
over such collateral works now conferred upon it by law. 

(a) The constitutional power of Congress over inland waterways 
extends to the regulation and improvement of navigation as an inci- 
dent to the power to regulate interstate and foreign commerce. In 
order to make it clear that the bill contemplates no further extension 
of the Federal authority beyond these limits, I would suggest the 
following changes: 

Section 1, page 1, line 6, before the words ^^ inland waterways'' insert 
the word ^^ navigable;'' for the word '^county" substitute the words 
** United States for the purpose of regulating, improving, and pro- 
tecting interstate and foreign commerce," so as to make the passage 
read: 

the development of the navigable inland waterways of the United States for the 
purpose of regulating, improving, and protecting interstate and foreign commerce. 

Same page, line 11, before the words **inland waterways" insert 
the word ''navigable," so as to make the passage read: 
the development of the navigable inland waterways of the country. 
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Page 2, lines 9 and 10, for the word ^'transportation'' substitute 
the words ^'interstate ana foreign commerce/' so as to make the pas- 
sage read: 

with a view to the promotion of interstate and foreign commerce. 

Page 2, line 14, strike out the words "regulation and;'' also at the 
end of the same line insert the words ''for the better regulation and 
protection of interstate and foreign commerce," so as to make the 
passage read: 

transfer facilities and sites and the control thereof for the better regulation and pro- 
tection of interstate and foreign commerce. 

P^e 4, line 27, after the word "desirable," insert the words "for 
the better regulation, protection, and development of interstate and 
foreign commerce," so as to make the passage read: 

the improvement or construction of an inland waterway or coastal waterway is practi- 
cable or desirable for the regulation, protection, and development of interstate or 
foreign commerce. 

(i) In the execution of any project and as incidental to and insepa- 
rably connected with the improvement of navigation, the power of 
Congress extends to the regulation of the use and development of 
the waters for purposes subsidiary to navigation. In order to avoid 
any appearance or further extension of Federal authority, I suggest 
the following changes : 

Page 2, line 10, after the word "and," insert the words "in con- 
nection therewith and in aid thereof," so as to make the passage 
read: 

and in connection therewith and in aid thereof to consider and coordinate the ques- 
tions of irrigation, etc. 

Page 4, line 13, after the words "advisable in," insert the words 
"aid of and in," so as to make the passage read: 

as may be deemed advisable in aid of and in connection with the development of a 
channel for navigation, etc. 

(c) In order to reserve to the Government the power now conferred 
upon this Department by law in connection with the construction of 
dams in navigable waters, I suggest that after the word "President" 
and before the words "to enter into cooperation," in line 18, on page 
4, the following words be inserted: "and under such regulations and 
conditions as he may prescribe for the protection of the present and 
future interests of the Government and people of the United States," 
so as to make the passage read: 

That fluch Commission ig authorized, with the approval of the President and under 
such regulations and conditions as he may prescribe for the protection of the present 
and future interests of the Government and people of the United States, to enter into 
cooperation with States, municipalities, communities, corporations, and individuals in 
such collateral works, etc. 

(d) I also ^jggest the following minor changes to meet miscella- 
neous legal objections : 

Page 3, line 3, after the words "in addition to any other compensa- 
tion received from the United States," amend so as to make the 
passage read: 

and to fix the salaries^ in addition to any other compensation received from the United 
States, of all commissioners, etc. 
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Page 3, line lO-, after the words '^ cause to be" and before the word 
''provided/' insert^ the words ''leased' or otherwise^;" and at the 
beginning of line 21 on the same page, before the words "as may/^ 
insert the words "in the District of Columbia and elsewhere," so as to 
make the passage read : 

The Preeident shall cause to be letiksed or otherwiae provided for the use of the cam<- 
inissioners and other employees under this act, such offices in the District of Columbia 
and elsewhere, as may, etc. 

Page 5, line 1, after the words "coUaterftl works'' and before the 
words "shaU be paid," insert the words "to be paid by the United 
States,'' so as to make the passage read : 

That the cost of such collateral works to be paid by the United States sliall be paid, etc* 

Wm. H. Taft, 
Secretary of War. 

STATEMENT OF OEN. ALEXANDER MACKENZIE, CHIEF OF 
EHGINEEBS, U. S. ASXT. 

Mr. Stetens. You have varions reports conc^ning this Rainy 
River project? 

(xeneral Mackenzie. Yes, sir; we have. Of course the matter as 
it has come to us has been in connection with the original and 
various other bills which were referred to our office by Congress for 
report, and about which we rejwrted. 

Mr. Stevens. Have you copies of those reports that you codild 
refer us to, so that we could make them a matter of record — all of the 
reports from the beginning? 

General Mackenzie. I have a reference to them. 

Mr. Stevens. We would like the record to be made complete. 

Mr. Hubbard. You need not take time to get them now. If you 
will refer to them later or see that we get them, it will be all right. 

General Mackenzie. They are comparatively brief in each case. 
Our office considers these matters mainly in their relation to naviga- 
tion and examines the wording of the bill to see if it is such as to 
protect the interests of navigation, calling attention to any other 
matter which possibly the Secretary of War might desire to give 
consideration to. 

Mr. Stevens. Then will you furnish the committee with a copy 
of all the reports from the beginning, so that it can go into the record 
as a part of your statement? 

General MackiJnzie. Yes, sir. 

Mr. Stevens. What information has your office concerning the 
navigability of the river at that point or the obstruction that actually 
would be made by this dam at the point where it is to be located? 

Greneral Mackenzie. The information which I have is not from 
personal knowledge, but I understand that the only navigation pnos- 
sible at this point is what might be called a downstream navigation 
for logs or something which might float down the stream. 

Mr. Stevens. Do you know anything about the history of naviga- 
tion at that point? 

General Mackenzie. Only in a general way, ,that a great many 
years ago there was a canal commenced by the Canadian government, 
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which I believe was never finished, but I do not know any of the 
dcrtails. 

Mt. ST2VENB. That is substantially the statement that is made 
in the report by the secretary of the company, who testified to tile 
same fact. 

Genera) Mackenzis. Yes. 

Mr. Stbvbtns. Has your department made any survey or project 
for improvement at that point? 

General Maokrvzie, No, sir; we never have. 

Mr. SrTBVBNS. Now, General, I call your attention to Public Act 
No. 262, to i^gidate the construction or dams across navigable water 
with the proviso to section 1 : 

that in approving said plans and location such conditions and stipulations may be 
imposed as the Chief of Engineers and the Secretary oi War may oeem necessary to 
protect the present and future interests of the Uniteia States, which may include the 
condition that such |)efson shall construct, maintain, and operate, witnout expense 
to the United States, in connection with said dam and appurtenant works, a lock or 
locks, booms, sluices, or any other structures which the Secretary of War and the 
Chief of Engineers at any time may deem necessary in the interest of navigation, in 
accordance with such plans as they may approve. 

Now, do you consider that as authorizing you to reqtdre that 
whenever the exigencies of navigation shall require, whenever any 
changes may be necessary in the way of navigation, or anything like 
that, that you have a right to compel the owners of this dam, erected 
imder such conditions, to make these changes indicated in this pro- 
viso? 

General Mackenzie. Yes, we would consider that we had that 
right as a rule; but whether it applies in this special case of the Rainy 
Rrver d«gn I would question, such dam being built under a special act, 
previous to the passage of the general act. That would be a matter 
to be considered. 

Mr. Stevens. The act which was actually passed and which was 
vetoed provided that all of the conditions, provisions, and restrictions 
jirovided in this act should remain a part of the act tnat is under con- 
sideratioh. 

General Mackenzie. That would bring it, of course, under all 
those conditions. 

Mr. Stevens. If that be true, then would it not be a fact that 
whatever changes would occur in the navigability or in the necessities 
of navigation, that the War Department or the Chief of Engineers 
would have authority to compel that dam to be changed? 

General Mackenzie. So we understand the conditions of the law. 

Mr. Stevens. And this would all be done at the expense of tha 
owners of the dam? 

General Mackenzie. Yes, sir. 

Mr. Stevens. And not at the expense of the United States ? 

General Mackenzie. In the matter of the construction of a lock at 
this point, that is questionable. I imagine that, possibly, if the Gov- 
ernment ever concluded to improve that river it would probably be 
just and equitable for the Government to appropriate for the con- 
struction or a lock. 

Mr. Stevens. Has there ever been tendered to your Department 
bv the owners or projectors of this dam, land or property upon which 
tfte Government might construct a lock? 
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General Mackenzie. It has been tendered^ but as yet not abso- 
lutely accepted; the deed has not passed; but it is a part of the 
tender and a part of the conditions under which new and extended 
plans which they propose to use would be approved. 

Mr. EscH. In that connection, where a dam is constructed over a 
navigable stream, has the Government a right to exact the construc- 
tion of a lock at the expense of the constructors or the owners of this 
dam? 

General Mackenzie. That would be a matter of the law under 
which it is constructed. The general policy, I think, has been that 
wherever there was navigation of some kind or description and a dam 
was to be built the plan should include a lock. 

Mr. Stevens. Do you not go further? Do you not go to the 
extent that wherever tnere is a right of navigation or a right of improve- 
ment by Congress or the Federid Government, that at such place you 
have the right to exact such a charge as shall overcome whatever 
injury those persons do at that place in constructing their works? 

General Mackenzie. It would probably be within the right of the 
general law to do it. 

Mr. Hubbard. Let me ask whether the course suggested by Mr. 
Stevens has not, however, been followed in many instances ? 

General Mackenzie. Tlxere are a number of acts authorizing dams 
on the upper Mississippi, where there was no navigation, in which it is 
provided that in case in the future it is desired by the Government to 
make that portion of the stream navigable the company will give the 
Government the property on which to build the lock. Wherever a 
case has come up in which there was even a theoretical navigation 
which would be destroyed by the building of a dam, it has been con-f 
sidered as proper to require a lock as a part of the original plan. 

Mr. Stevens. Did you ever consider that as a part of the original 
plan there were conditions for your approval that it might become 
necessary to remove the dam as an obstruction, and that in such case 
p^rovision should be made toward any possible expense in that con- 
tii^ency? 

General Mackenzie. There are several dam acts in which it is 
provided, and it is in this very Rainy River act, that Congress reserves 
the right, in case it desires m the future to control the dam, to take 
possession of the dam at its cost. Under the general dam act the 
Government has the right to cause the removal of a dam if it becomes 
a serious obstruction or if the laws under which it is built are not fully 
observed. 

Mr. Stevens. When an obstruction does actually exist in a navi- 
gable stream under the law as it stands, what have you the right to do ? 

General Mackenzie. That would depend of course upon the 
special law under which a work is built. In the case of any dam 
which is not built in accordance with the law which gives it a right to 
stay there we would consider that the Secretary of War had the right 
to order its removal or that it be changed in such a way as to remove 
the obstruction. 

Mr. Stevens. Supposing it was a theoretical obstruction and not a 
practical obstruction to navigation, what right would you have? 

General Mackenzie. In such a case the matter would undoubt- 
edly be carried into court, and probably the court would determine 
the matter. 
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Mr. EsGH. It would be a question of fact? 

General Mackenzie. Yes, sir; it would be a question of fact. 

Mr. Stevens. That is what I wanted to get at. 

General Mackenzie. In the case of the Union Bridge they disputed 
the right of the Secretary of War to order the removal, but the court 
sustained the Secretary of War. 

Mr. Stevens. Was that the Pittsburg bridge? 

Greneral Mackenzie. Yes, sir. We have had other cases brought 
into court where they refused to obey the order. 

Mr. Stevens. But it depends upon the fact at the time? 

General Mackenzie. Yes, sir. 

Mr. Stevens. Have you in vour office any statement or report or 
part of report pertaining to the history or the legal course of your 
Department in matters of this sort? 

General Mackenzie. We have, in the form of a circular which 
was issued under date of April 4, 1905, in connection with a bridge 
act which was referred to our office for report. Having had a num- 
ber of such bills, the matter was gone into with considerable, care 
and a report submitted to Mr. Taft, as Secretary of War, giving the 
views of our office as to the laws governing water-power questions. 
If I mistake not, it was referred also to the Judge- Advocate-General. 

Mr. Stevens. Will you leave a copy of that, to be inserted as a part 
of your report? • 

General Mackenzie. Yes, sir. 

Mr. EscH. Was that the report made on Judge Richardson's bill? 

General Mackenzie. I think it was some time before Judge' Rich- 
ardson's bill. The report went to the Secretary of War and he 
expressed his approval of the conclusions presented, and this report 
has been, up to very recently, a guide to us in dealing with water- 
power subjects. 

Mr. Richardson. Here is about the substance of it, is it not, 
General ? 

In connection with legislation of this kind careful consideration should be given 
to the question of the limitations of the power of the Federal Grovemment over navi- 
gable waters. By virtue of its power to rebate commerce, Congress may exercise 
control over the navigable waters of the Umted States, but only to the extent neces- 
sary to protect, preserve, and improve free navigation. The Federal Government 
has no possessory title to the water flowing in navigable streams, nor to the land com- 
prising their beds and shores, and hence Congress can grant no absolute authority to 
any one to use and occupy such water and land for manufactiutng and industrial 
purposes. The establishment, regulation, and control of manufacturing and indus- 
trial enterprises, as well as other matters pertaining to the comfort, cdnvenience, and 
prosperity of the people, come within the powers of the States, and the Supreme 
Court of the United States holds that the authority of a State over navigable waters 
within its borders, and the shores and beds thereof, is plenary, subject only to such 
action as Congress may take in the execution of its powers imder the Constitution to 
regulate commerce among the several States. 

That has governed the policy of your Department? 

General Mackenzie. Yes, sir; that is the policy so far as to the 
right of the Government as an owner. As to other questions of 
return to the Government, we are governed by higher authorities. 

Mr. Hubbard. Still, I am sure, Congress would oe glad to have 
the benefit of your views on those very questions. Your experience 
and judgment on those would be very valuable, and I hope you will 
not hesitate to express them. 
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General Mackenzie. We try to bold ourfielrM as a rule simply to 
the questions of eqguideruig and navigatioiQ; aad while me did apjpar- 
ently in the one case take in account the legal aide of tim <^e&tion, 
we considered such report as simply a collection of what we uja^et- 
9t0od to be the laws m the case. In fill reports upon bridge acts 
we aim to simply cover the question of navigation. 

Mr. Richardson. Based on the idea that the Gov^^Eunest has no 
OQfttrol of anything but navigation? 

General Mackenzie. That is our understanding of jt^e law. 

Mr. Richabdsok. And if something does not obstruet navigation, 
put there by an individual or by a private corporation, the (Sxv^m- 
meikt .has no right to interiere as long as it does not obstruct navi- 
gation. 

General Mackenzie. My general thought in connection witih fee 
Inference to tiie War Department of these matters, in such a case as 
this especially, has been to determine whether the work which is to 
go in will obstruct navigation or not. ,The law prohibits the obstruc- 
tion of nav%ation without specific authority of Congress. Now, 
C!!ongi:^ess grants a certain ri^t, and it also provides that the plans 
. shall be acted upon by the Chief of Engineers and the Secretary of 
War; and the understanding in our office is that the object of hav- 
ing those plans brought to the Chief of Engineers and the Secretary 
of War is to determine whether they really will obstruct navigatijcm 
to anj greater extent, at least, than the authority of Congress may 
permit. 

Mr. Richardson. It is a very convenient and quick way of deter- 
miningj by report of one party to a transaction, a question that other- 
wise might be brought before the court. 

General Mackenzie. Yes, sir. 

Mr. EscH. There are numerous instances, are there not, where 
bridges or dams are built over navigable waters that are wholly 
withm a State, where no right is asked of Congress to build that 
bridge or dam, but you merely pass upon the plans and specifications? 

General Mackenzie. Yes, sir; that is, in all cases where the navi- 
gable waters concerned lie in one State. 

Mr. EscH. That practice would clearly implv that you were only 
looking to the navigability of the streams; is that it? 

General Mackenzie. Tnat is all. 

Mr. HuBBAto. Let me ask whether such action is taken under 
any general, statute. 

General Mackenzie. Yes, sir; section 9 of the river and harbor 
act of 1899 provides that it shall be 

imlawful to construct or commence the construction of any bridge, dam, dike, or 
causeway over or in any port, roadstead, haven, harbor, canal, navigable rivw, or 
other navigable water of the United States until the consent of Congress to the build- 
ing of such structures shall have been obtained and until the plans for the same shall 
have been submitted to and approved by the Chief of Engineers and by the Secretjury 
of War: Provided, That such structures may be built under authority of the le^- 
lature of a State across rivers and other waterwajrs the navigable portions of which 
. He wholly within the limits of a single State, provided the location and plans theireof 
i^e submitted to and approved by the Chief of Engineers and by the Secretary of War 
before construction is commenced. 

Mr. Richardson. Still; that would have to be permitted to you to 
see that it did not obstruct navigation? 
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General Mackenzie. Yes, sir; tliat is the object, we suppose, of 
the law. 

Mr. RipHAJftDSON. Is it not a fact that the Government has right and 
authority over the navigation of an intrastate stream ? 

General Maqkenzjqb. xes, sir. 

Mr. RiCHABD&QN. Different from interstate in a great mai^ 
xeapects? 

General Mackenzie. Yes, sir. 

Mr. HuBBABD. Then I understand in the inquiry presented to you 
the nature of your response is the same, whether it relates to works 
in mtrastate or intecrstate ? . 

General Mackenzie. Yes, sir; as regards protection of interests of 
navigation. 

Mr. RiCHABDSON. Is it not a fact that the jurisdiction which Con- 
gress has over navigable streams is in general conditions different from 
mterstate commerce; that the Government has jurisdiction over a 
navigable stream that is entirely within one State ? 

General Mackenzie. It has, so far as navigation is concerned. 

Mr. Richardson. So far as the Constitution goes in reference to 
navigable waters, it is a different jurisdiction than given otherwise by 
interstate commerce? 

General Mackenzie. Yes, sir. 

Mr. Stevens. Has the plan for this dam been before your oflBlce? 

General Mackenzie. Yes, sir. The plans which were presented 
originally were somewhat general in their nature, simply giving in a 
general way the proposed works and their location. 

Mr. Stevens. Have those plans been approved by your office? 

General Mackenzie. Yes, sir; the plans were approved. 

Mr. Stevens. And the basis of your approval was that they did 
not interfere with navigation at that point? 

General Mackenzie. Yes, sir. 

Mr. Stevens. Has that condition been changed since the date of 
approval, if you know? 

General Mackenzie. No, sir; not that I know. I have no infor- 
mation that would indicate that they have. 

Mr. Stevens. If the facts then show in your office that those plans 
were approved, that the conditions are the same, and the dam is not 
finished within the time provided by law — that is^^ the first of July 
or whatever it may be — ^what rights would your office have as to the 
dam? In other words, if the records in your office show it is not an 
obstruction to navigation as a matter of fact, and the dam is not 
finished, or is partially finished, outside of the time allowed by the 
law. what right would you have? 
i General I^Uckenzie. Our only rights, and course of action, in a 

' cajse of that kind would be under the law simply to reporjb the matter 

1 to the Department of Justice. That would he the only course we 

, have. 

Mr. Stevens. You would have no rights yourself to go and tear 
\ . down the structure? 

1 General Mackenzie. No, sir. 

Mr. Stevens. Do you, or the Departmeoit, proceed on the theory 
that it was in fact an obstruction to a navigable stream? 
j General Mackenzie. If they so find; yes^ sir. Otherwise only a 

• technical violation of the law. 
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Mr. Richardson. I understood you to say Just now, in answer to 
a question from Mr. Stevens, that there was a plan on hand by which 
ground had been offered, and that a lock was contemplated being 
built there. 

General Mackenzie. The proposition is that their work shall 
be so built that it will be possible for the Government, in case it 
ever desires to build a lock on the American side of the river, to do so. 

Mr. Richardson. Was it contemplated that the Government would 
pay the expenses of the lock, or that the company would do so? 

General Mackenzie. The original act did not provide as to who 
should build it,' but I would say frankly it was the assumption of our 
office that the Government would build it. 

Mr. Richardson. Because it improved navigation? 

General Mackenzie. Because it improved navigation. There is 
no navigation now, so they are not destroying it. 

Mr. Hubbard. The construction of the dam, according to your 
view, would be a hislp to that project? 

General Mackenzie. Yes, sir. I might say that the original plan 
provided sluiceways for logs. 

^ Mr. Stevens. If the general dam act should be made a part of this 
bill, as it is, and your office some time in the future should conceive 
it might be necessary to construct a lock as part of that dam, under 
the provisions of that act you would have the right to compel the 
company to do it, if you saw fit? 

General Mackenzie. Yes, sir; I think under the wording of that 
general act we would have the right to compel them to do it. 

Mr. Stevens. To make any sort of improvements that might be 
necessary, as part of that structure ? 

General Mackenzie. Yes, sir; we might not think it equitable to 
do it, but we would have the right. 

Mr. Stevens. Have you examined these photographs, or do you 
know anything about them? 

General Mackenzie. I looked over them as I came in. 

Mr. Stevens. Do you know whether or not they show the true 
condition of affairs there? 

General Mackenzie. I have no doubt they do. I have not been 
there. 

Mr. Stevens. You have no information to the contrary? 

General Mackenzie. No, sir. 

Mr. Stevens. Have you any other statement concerning the his- 
tory or the law of these water rights invour office, or in your own 
control as a member of the Inland Waterways Commission? 

General Mackenzie. I have a httle memorandum which was pre- 
pared in the office, which has never been made any use of^ but which 
simply was the office view — a sort of collection of certam Supreme 
Court decisions and others upon this question. 

Mr. Stevens. Have you any objection to our making it a part of 
our record? 

General Mackenzie. No, sir; not any. 

It suggests itself to me to sav that we anticipate new plans being 
presented in connection with this Rainy River work, in which they 
may desire possibly to raise the dam a little. Those plans have not 
yet come. The work they are doing is still based on the ori^nal 
plan. When the new plans are presented the matter of the lock 
"■ ^ its location will be more defimtely fixed. 
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Mr. Richardson. In connection with the location of that lock and 
the building of it and the paying for it by the Government, if the 
time ever comes that the private corporation having already paid 
for the dam, and having paid all expenses, and the Government com- 
ing along and recogmzmg that navigation will be improved by 
putting the lock in tnere, has the Giovemment ever contemplated in 
such a contingency as that making the parties pay the additional 
charges ? 

General Mackenzie. I could hardly say what is contemplated. If 
left to our office our conclusion would prooably be that if tne Govern- 
ment wanted a lock, it should pay for it. 

Mr. Richardson. Because the water-power company has no inter- 
est in navigation, and the Government does have an interest in navi- 
gation, and that if it is to be benefited by it that it ought to pay 
for it. 

General Mackenzie. You take the general dam act. While it 
does make reference to the right of the Secretary of War to require 
provision for locks in the plans, it also makes provision that if the 
Government ever does desire to put a lock in the party shall give the 
Government the ground on which to put the lock. 

Mr. Stevens. You have had general experience concerning water- 
ways of the upper Mississippi Valley. Has there ever been called to 
your attention section 2 of tne enabling act of the State of Minnesota, 
passed by Congress in 1867, which is included as section 2, article 1, 
in the constitution of the State of Minnesota, and which reads as 
follows: 

And be it further enacted, That the said State of Minnesota sliall have concurrent 
jurisdiction of the Mississippi and of otlier rivers and waters bordering on said State of 
Minnesota so far as the same shall form a common boundary to said State, and any other 
State or States now or hereafter to be formed or bounded by the same, and said river 
and waters, and the navigable waters leading into the same, shall be common high- 
ways and forever free as well to the inhabitants of said State as to the other citizens of 
the United States, without any tax, duty, impost, or toll therefor. 

General Mackenzie. I do not know that it has; but it is iliy im- 
pression that I knew of that condition. 

Mr. HuBBAED. I find at the end of section 1 of this general act a 
phrase that to my mind has some significance, and I would like to ask 
your opinion of that phrase — 

And also that whenever Congress shall authorize the construction of a lock, or other 
structures for navigation purposes, in connection with such dam, the person owning 
such dam shall convey to the United States, free of cost, title to ^ch land as may be 
required for such constructions and approaches, and shall grant to the United States 
a free use of water power for building and operating such constructions. 

This seems to be something in the nature of an aCdmission that the 
ownership of that power is not in the United States, but is in the 
owner of the dam. 

General Mackenzie. That is what we understand. However, while 
the Government may not have an ownership in the works or the 
power, it may not be unreasonable to require the furnishing of a little 

Eower for operating if the Government puts in a lock, although it may 
e somewhat in the nature of a tax. 

Mr. Richardson. Minnesota simply took the precaution that some 
States did not take; she inserted her constitutional powers in her 
enabling act. 
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Circular, ) . War Department, 

> Office of the Chief of Engineers, 

No. 14. ) Washington, April 4, 1903. 

The following report on a bill introduced and considered at the 
third session of the Fifty-eighth Congress is published for the infor- 
mation of officers of the Corps ^)^ Engineers in charge of river and 
harbor works, it being thought that the important legal proposi- 
tions discussed, and a knowledge of the Department's position 
regarding the subject-matter, may be of interest and value: 

War Department, 
, January 17 j 1905. 

Respectfully returned to the chairman Committee on Interstate and Foreign 
Commerce, House of Representatives, inviting attention to the accompanying re- 
port of the Chief of Engineers, U.S. Army, of yesterday's date, and to drafts of bills 
therein referred to. The report seems to me to be very comprehensive, accurate, and 
instructive. 

Wm. H. Taft, Secretary of War. 



War Department, 
Office op the Chief of Engineers, 

Washington, January 16, 1905, 
Hon. Wm. H. Taft, Secretary of War. 

Sir: 1. I have the honor to return herewith a letter, dated the 13th ultimo, from the 
Committee on Interstate and Foreign Commerce of the House of Representatives, . 
inclosing, for the views of the War Department thereon, H. R. 16298, Fifty-eighth 
Congress, third session — 

"A bill to provide for and regulate the use of the navigable rivers and streams of 
the United States for manufacturing, industrial, and other purposes by means of 
water power obtained therefrom." • 

2. Tnere are two distinct propositions embraced in the bill, as follows: 

(a) To authorize the Secretary of War to grant leases and licenses to private per- 
sons or corporations for the use of water power created by dams and other structures 
built by the Government on navigable waters for the benefit of navigation. 

(b) To empower the Secretary of War to authorize private persons or corporations 
to construct dams and other structures, and to develop and use water power, at points 
on navigable rivers where the Government has not built such structures. 

3. In connection with legislation of this kind careful consideration should be given 
to the question of the limitations of the power of the Federal Government over navi- 
gable waters. By virtue of its power to regulate commerce. Congress may exercise con- 
trol over the navigable waters of the United States, but only to the extent necessary 
to protect, preserve, and improve free na\'igation. The Federal Government has no 
possessory title to the water flowing in navigable streams, nor to the land comprising 
their beds and shores, and hence Congress can grant no absolute authority to any- 
one to use and occupy such water and land for manufacturing and industrial purposes. 
The establishment, regulation, and control of manufacturing and industrial enter- 
prises, as well as o*ther matters pertaining to the comfort, convenience, and pros- 
perity of the people, come within the powers of the States, and the Supreme Court 
of the United States holds that the authority of a State over navigable waters within 
its borders, and the shores and beds thereof, is plenary, subject only to such action as 
Congress may take in the execution of its powers under the Constitution to regulate 
commerce among the several States. 

4. Many of the provisions of the bill under consideration appear to conflict with 
these principles oi law, and particularly sections 3 and 6, which propose to confer 
upon the United States, and upon any lessee or grantee under the provisions of the 
bill, the power to condemn any land or other property bordering on or adjacent to the 
river or stream to be used. Eminent domain is the right to take property for public 
uses, and is inherent in the United States by virtue of its sovereignty. Private prop- 
erty can be expropriated by the Federal Government, however, for public purposes 
only; that is, when it ifi necessary for the use of the Government in the exercise of any 
of its legitimate powers. To take or to authorize the taking of the property of one 
individual for the use and benefit of another in carrying on a private business or indus- 
try, as proposed by the bill, is not a proper exercise of the right of eminent domain. 
There may be certain enterprises of a quasi-public character, such as electric light and 
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railway companies, that would desire to avail themselves of the use of water power, 
and to whicn the right to condemn private property could properly be granted; but 
the granting of such right is belie vea to be a function of the States, inasmuch as the 
organization and incorporation of these enterprises, as well as the title and owner- 
ship of the property affected, are matters for State control and regulation. In view 
of the foregoing, I am unable to recommend favorable consideration of the bill in its 
present form. 

5. To legislation authorizing the Secretary of War to lease water power created by 
works constructed by the Government, I see no special objection, but I know of no 
demand for it in the public interest. The right of Congress to regulate, control, and 
dispose of such water power is believed to be unquestionable, inasmuch as the power 
constitutes a valuable property created at the puolic expense, and when utilized by 
private persons or corporations should be paid for. \Vhether a general policy of this 
kind should be adopted, however, is a question that should be very carefully con- 
sidered. Locks and dams are built and operated for the purpose of facilitating naviga- 
tion and commerce, and nothing should be permitted that would tend to impair 
their usefulness, or interfere with their operation for this purpose. Partnerships or 
quasi partnerships between the Government and private persons or corporations 
have not been generally favored in the past, as experience has shown that they are 
apt to be attended by many annoying complications. I do not believe that sufficient 
revenue would be derived from renting water power to compensate for the trouble 
and inconvenience that miglit ensue from the adoption of such a policy. Confess 
has heretofore authorized the renting of land and water power at the locks and dams 
on the Muskingum River and Green and Barren rivers; but it is understood that this 
was done for the reason that at the time these works came into the possession of the 
United States there was in existence a number of leases granted by the former owners 
which constituted an easement on the property, some of which leases had many years 
to run. In cases where a new privilege is asked, it has been customary to invite 
public competition, setting a minimum price; but no active competition hajs been 
developed. There is also one company which uses land and water power at Lock 
No. 4 on the Kentucky River, under a lease granted by the State of Kentucky, which 
expires in 1977. During the past fiscal year there were in existence 27 different 
leases, and the total gross revenue received by the Government was only $4,500, and 
in a number of instances in the past the Government has been compelled to resort 
to suits against lessees to collect the rental. While many applications would be made 
for permission to use Government water power, if no charge was made therefor, it is 
believed that few leases would be made, and then only at favored localities, if ade- 
quate compensation were exacted. In the river and harbor act of June 13, 1902, 
Congress authorized the leasing of water power at the locks and dams on the Cum- 
berland River. Before the enactment of this law a number of persons appeared to 
be desirous of using water power in this river, but although the law has been in exist- 
ence more than two years not a single lease has been applied for or granted. If, 
however. Congress should decide to adopt this policy, I beg to recommend that the 
legislation take the form of the accompanying draft of a bill which, in my opinion, is 
so drawn as amply to protect the interests of the Government. 

6. Regarding the proposition to empower the Secretary of War to authorize the use 
and development of water power at localities not improved by the United States, 
it should be borne in mind that natural water power, that is, power made available 
by the existence of natural falls and rapids in a nver is appurtenant to riparian owner- 
ship, and the right to use it is governed oy State laws on the subject of private property. 
As above set forth, the Federal Government can regulate and control it only to such 
extent as may be necessary in the interest of navigation. Sections 9 and 10 of the 
river and harbor act of March 3, 1899, cover cases of this kind, and under this law 
the interests of the Government can, in my opinion, be better protected than by a 
law general in its scope, asr contemplated bv the bill. I do not favor the proposed 
legislation, but if any is enacted it should be permissive in its character, simply 
giving the consent of Congress, with suitable limitations, to the erection of the neces- 
sary structures in navigable streams for the development of water power, this consent 
to be executed through the Chief of Engineers and the Secretary of War, to whom 
should be left entire control in the matter of plans and details. A draft of a bill 
embodying these views is submitted herewith for the consideration of the committee. 

Very respectfully, 

A. Mackenzie, 
Brig. Gen., Chief of Engineers , U. S. Army. 

By command of Brig. Gen. Mackenzie: 

[seal.] Frederic V. Abbot, 

Major f Corps of Engineers. 
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[Public— No. 262.] 

An Act To regulate the construction of dams across navigable 



waters. 



Be it enacted hy the Senate and House of Representatives of the United 
States of America in Congress assembled, That when, hereafter, author- 
ity is granted by Congress to any persons to construct and maintain a 
dam for water power or other purposes across any of the navigable 
waters of the United States, such dams shall not be built or com- 
menced until the plans and specifications for its construction, together 
with such drawings of the proposed construction and such map of the 
proposed location as may be required for a full understanding of the 
subject, have been submitted to the Secretary of War and Chief of 
Engineers for their approval, or until they shall have approved such 
plans and specifications and the location of such dam and accessory 
works; and when the plans for any dam to be constructed under the 
provisions of this act nave been approved by the Chief of Engineers 
and by the Secretary of War it shall not be lawful to deviate from 
such plans either before or after completion of the structure unless 
the modification of such plans has previously been submitted to and 
received the approval of the Chief of Engineers and of the Secretary 
of War: Provmedj That in approving said plans and location such 
conditions and stipulations may be imposed as the Chief of Engineers . 
and the Secretary of War may deem necessary to protect the present 
and future interests of the United States, which may include tne con- 
dition that such persons shall construct, maintain, and operate, with- 
out expense to tne United States, in connection with said dam and 
appurtenant works, a lock or locks, booms, sluices, or any other struc- 
tures which the Secretary of War and the Chief of Engineers at any 
time may deem jiecessary in the interest of navigation, in accordance 
with such plans as they may approve, and also that whenever Con- 
gress shall authorize the construction of a lock, or other structures 
for navigation purposes, in connection with such dam, the person own- 
ing such dam shall convey to the United States, free of cost, title to 
such land as may be required for such constructions and approaches, 
and shall grant to the United States a free use of water power for 
building and operating such constructions. 

Sec. 2. That the right is hereby reserved to the United States to 
construct, maintain, and operate, in connection with any dam built 
under the provisions of this act, a suitable lock or locks, or any other 
structures for navigation purposes, and at all times to control the said 
dam and the level of the pool caused by said dam to such an extent 
as may be necessary to provide proper facilities for navigation. 

Sec. 3. That the person, company, or corporation building, main- 
taining, or operating any dam and appurtenant works, under the pro- 
visions of this act, shall be liable for any damage that may be inflicted 
thereby upon private property, either by overflow or otherwise. The 
persons owning or operating any such dam shall maintain, at their 
own expense, such lights and other signals thereon and such fishways 
as the Secretary of Commerce and Labor shall prescribe. 

Sec. 4. That all rights acquired under this act shall cease and be 
determined if the person, company, or corporation acquiring such 
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rights shall, at any time, fail to comply with any of the provisions and 
requirements of the act, or with any of the stipulations and condi- 
tions that may be prescribed as aforesaid by the Chief of Engineers 
and the Secretary of War. 

Sec. 6. That any persons who shall fail or refuse to comply with 
the lawful order of the Secretary of War and the Chief of Engineers, 
made in accordance with the provisions of this act, shall be deemed 
guilty of a violation of this act, and anv persons who shall be guilty 
of a violation of this act shall be deemed r^uilty of a misdemeanor and 
on conviction thereof shall be punished by a fine not exceeding five 
thousand dollars, and every month such persons shall remain in 
default shall be deemed a new offense and subject such persons to 
additional penalties therefor; and in addition to the penalties above 
described tne vSecretary of War and the Chief of Engineers may, upon 
refusal of the persons owning or controllin']: any such dam and acces- 
sory works to comply with any lawful order issued by the .Secretary 
of War or Chief of Engineers in regard thereto, cause the removal of 
such dam and accessory works as an obstruction to navigation at the 
expense of the persons owning or controlling: such dam, and suit for 
such expense may be brought in the name of the United States against 
such persons, and recovery had for such expense in any court of 
competent jurisdiction; and the removal of any structures erected or 
maintained in violation of the provisions of this act or the order or 
direction of the Secretary of War or Chief of Engineers made in pur- 
suance thereof may be enforced by injunction, mandamus, or other 
summary process, upon application to the circuit court in the district 
in which such structure may, in whole or in part, exist, and proper 
proceedings to this end may be instituted under the direction of the 
Attorney^General of the United States at the request of the Chief of 
Engineers or the Secretary of War; and in case of any litigation 
arising from any obstruction or alleged obstruction to- navigation 
created by the construction of any dam under this act, the cause or 
question arising may be tried before the circuit court of the United 
States in any district in which any portion of said obstruction or dam 
touches. 

Sec. 6. That whenever Congress shall hereafter by law authorize 
the construction of any dam across any of the navigable waters of the 
United States, and no time for the commencement and completion of 
such dam is named in said act, the authority thereby granted shall 
cease and be null and void unless the actual construction of the dam 
authorized in such act be commenced witliin one year and completed 
within three years from the date of the passage of such act. 

Sec. 7. That -the right to alter, amend, or repeal this act is hereby 
expressly reserved as to any and all dams which may be constructed in 
accordance with the provisions of this act, and the United States shall 
incur no liability for the alteration, amendment, or repeal thereof to 
the owner or owners or any other persons interested in any dam which 
shall have been constructed in accordance with its provisions. 

Sec. 8. That the word '^ persons^' as used in this act shall be con- 
strued to import both the singular and the plural, as th^ case demands, 
and shall include corporations, companies, and associations. 

Approved, June 21, 1906. 
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MEMORANDUM. 

Certain questions which have had the consideration of the Inland 
Waterways Commission relate to rights of property fend to the extent 
and power of the Federal Government in tne premises under existing 
law. I submit the following remarks and quotations as having, to 
my mind, a bearing upon the questions raised. 

These facts are presented not with a view of depreciating some of 
the suggestions which have been advanced as to the importance of 
Federal control in certain matters under consideration by the Com- 
mission, but as my view as to conditions under existing law as to 
ownership and as an expression of the thought that to accomplish 
some of the results considered important it would appear that modifi- 
cations of law and possibly amendments to the Constitution may be 
necessary. 

First, as to the Icmd.'^-The title to the lands forming the banks and 
beds of navigable waters is in the several States by virtue of their 
inherent sovereignty, and their property and dominion in these areas 
are supreme, subject only to the general rights of commerce and navi- 
gation and the laws and regulations which Congress may make for the 
protection thereof. This doctrine was fully set forth by the Supreme 
Court of the United States in the case of PoUard^s Lessee v. Hagan 
(3 Howard, 212), and has been reaffirmed in various subsequent 
decisionsl 

Lands under navigable waters belong to the States, subject to the rights surrendered 
by the Constitution to the United States. (Pollard v. Hagan, 3 Howard, 229.^ 

On admission of a State into the Union the shores of navigable waters lying below 
high -water mark pass to and are vested in the State, and thereafter Congress can not 
grant them. (Goodtitle v. Kibbe, 9 Howard, 477.) 

The shores of navigable waters and the soils under them were not granted by the 
Constitution to the United States, but are reserved to the States, and the new States 
have the same rights, jurisdiction, and sovereignty over the subject as the original 
States. (St. Anthony Falls Water Power Company v. Water Commissions, 168 L. S., 
360.) . , . ' 

Ownership of and dominion over lands covered by navigable waters within States 
belong to the States, subject to the right of Congress to control navigation so far as neces- 
sary for the regulation of commerce. (Morris v. United States, 174 U.S., 216.) 

In the leading case of Shively v. Bowlbj^ (52 U. S., 1), the doctrine 
is exhaustively discussed, and the following is quoted from the con- 
clusions of the court : 

At common law the title and the dominion in lands flowed by the tide were in the 
King for the benefit of the nation. Upon the settlement of the colonies, like rights 
passed to the grantees in the royal charters, in trust for the communities to be estab- 
lished. Upon the American Revolution these rights, charged with a like trust, 
were vested in the original States within their respective borders, subject to the 
rights surrendered Vy the Constitution to the United States. 

Upon the acquisition of a Territory by the United States, whether by cession from 
one of the States, or by treaty with a foreign country, or by discovery and settlement, 
the same title and dominion passed to the United States, for the benefit of the whole 
people, and in trust for the several States to be ultimately created out of the Terri- 
tory. 

The new States admitted into the Union since the adoption of the Constitution 
have the same rights as the original States in the tide waters and in the lands under 
them within their respective jurisdictions. The title and rights of riparian or lit- 
toral proprietors in the soil below high- water mark, therefore, are governed by the 
laws of the several States, subject to the rights granted to the United States by the 
Constitution. 

The United States, while they hold the country as a Territory, having all the powers 
both of national and municipal government, may grant, for appropriate purposes, 
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titles or rights in the soil below high- water mark of tide waters. But they have never 
done so by general laws; and, unless in some case of international duty or public 
exigency, have acted upon the policy, as most in accordance with the interest of the 
people and with the object for which the Territories were acquit ed, of leaving the 
administration and disposition of the sovereign rights in navigable waters and in 
the soil under them to the control of the States, respectively, when organized and 
admitted into the Up ion. 

Grants by Congress of portions of the public lands within a Territory to settlers 
thereon, though bordering on or bounded by navigable waters, convey, of their own 
force, no title or right below high- water mark, and do not impair the title and dominion 
of the future State when created, but leave the question of the use of the shores by 
the owners of uplands to the sovereign control of each State, subject only to the rights 
vested by the Constitution in the United States. 

While seme of the cases cited related to water courses where the 
tide ebbs and flows, which were the only water courses recognized in 
England as navigable, the doctrine enunciated is equally applicable 
to all the navigaole waterways of the United States, and the court 
has so held. 

The common-law doctrine as to the dominion, sovereignty, and ownership of lands 
under tide waters on the borders of the sea applies equally to the lands beneath the 
navigable waters of the Great Lakes; and in tnis country such dominion, sovereignty, 
and ownership belong to the States, respectively, within whose borders such lands are 
situated, subject always to the right of Congress to control the navigation so far as may 
be necessary for the regulation of foreign and interstate commerce. (Illinois Central 
R. R. Co. V. state of Illinois, 146 U. S., 387.) 

In the Genesee Chief (12 Howard, 443), the court declared that — 

the Great Lakes and other navigable waters of the country, above as well as below the 
flow of the tide, are in the strictest sense entitled to the denomination of navigable 
waters. 

In Barney v, Keokiik (94 U. S., 324), referring to the State of Iowa, 
the court says: ■ 

It appears to be the settled law of that State that the title of the riparian proprietors 
on the banks of the Mississippi extends only to ordinary high- water mark, and that the 
shore between high and low water mark, as well as the be i of the river, belongs to the 
State. This is also the common law with regard to navigable waters: although, in 
England, no waters are dee' .Tied navigable except those in which the tide ebbs and 
flows. In this country, as a general thing, all waters are deemed navigable which are 
really so; and especially is it true with regard to the Mississippi and its principal 
branches. , . 

Waterways which are classed as unnavigable are subject to no 
public easement in favor of the Federal Government, ilot even to that 
of commerce. That the States have absolute sovereientv with respect 
to the regulation and control of property rights in the lands forming 
the shores and beds of such waterways within their boundaries may 
be considered an admitted proposition that hardly needs assertion. 

Where a river is not navigable in fact (unless reserve! in tlie original grant) it is a 
private stream and the public has no easement in it. The riparian proprietors own the 
bed and may bridge the river, fence it, erect dams across it, and use the water for power 
or other purposes, provide! they do not infringe upon the rights of those above or below 
them. (Gould on Waters, sec. 46; Famham on Waters, sec. 29a.) 

Streams which are not navigable in fact are not subject to public easement, and 
they can be made navigable only by the exercise of the power of eminent domain 
and the making of compensation for the easements acquired. (I Farnham on W^aters, 
sees. 77 and 79; Cooley Constitutional Limitations (7th Ed.), p. 862.) 

The doctrine of State ownership and control also applies to the 
public domain and lands owned by the United States. 

A patent of the United States, conveying land lying upon the borders of a navigable 
river within the boundaries of a State, conveys no title to land lying under the stream,* 
since the United States has no title thereto. (Scranton v. Wheeler, 163 U. S., 703.) 
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The power of rongress to make regulations for the sale and disposition of the public 
lands confers no right to grant land within a State which was below high-water mark 
in a navigable stream at the time the State was admitted into the Union. (Pollard v. 
Hagan, 3 Howard, 230.) 

In the case of Hardin v, Jordan (140 U. S., 371), where the question 
arose whether a survey or patent of the United States bounded by a 
lake which was not navigable was limited by the margin or extended 
to the center of the lake, the court held that — 

grants by the United States of its public lands bounded on streams and other waters, 
made without reservation or restriction, are to be construed as to their effect according 
to the law of the State in which the land lies. 

And the court further says : 

With regard to grants of the Government for land bcrdering on tide water, it has been 
distinctly settled that they only extend to high-water mtrk, and that the title to the 
shore and lands under water in front of lands so granted inures to the State within 
which they are situated, if a State has been organized and established there. Such 
title to the shore and lands under water is regarded as incidental to the sovereignty of 
the State — a portion of the royalties belonging thereto and held in trust for the public 
purposes of navigation and fishery — and can not be retained or granted out to indi- 
viduals by the United States. Such title being in the State, the lands are subject to 
State regulation and control, under the condition, however, of not interfering wit i the 
r^ulations which may be made by Congress with regard to public navigation and 
commerce. 

The foregoing citations are from leading cases, a few only of the 
many 4)hat could be referred to. They are deemed sufficient, however, 
to show that the powers of the State over the soil forming the banks 
and bed of water courses, both navigable and unnavigable, are plenary 
so far as the title, disposition, and use of such areas are concerned, 
restricted only by the easement conferred by the Constitution on the 
Federal Government for the benefit of navigation -and commerce. 

Second, as to the water, — The rule of the common law is that every 
riparian owner has a right to the continued natural flow of the stream, 
and that this right is not a mere easement or appurtenance, but is 
inseparably annexed to the soil itself. 

Riparian proprietors upon both navigable and unnavigable streams are entitled, in 
the aosence of grant, license, or prescription limiting their rights, to have the stream 
which washes their lands flo\Y as it is wont by nature, without material diminution or 
alteration. Each proprietor may, therefore, insist that the stream shall flow to his 
land in the usual quantity at its natural place and height, and that it shall flow off his 
land to his neighbor below in its accustomed place and at its natural level. The pro- 
prietors have no property in the flowing water, which is indivisible and not the s-ub- 
ject of riparian ownership, but may use it for any purpose to which it can be applied 
beneficially without material injury to others' rights, or for which the fall of the 
stream may make it available as a motive power. (Gould on Waters, sec 204.) 

Says'Chancellor Kent (3 Kent Com. Sec, 439): 

Every proprietor of lands on the banks of a river has naturally an equal right to the 
use of the water which flows in the stream adjacent to his lands, as it was wont to run 
(currere sole bat) without diminution or alteration. No proprietor has a right to use 
the water, to the prejudice of other proprietors, above or below 1: im, unless he has a 
prior right to divert it, or a title to some exclusive enjoyment. He has no property in 
the water itself, but a simple usufruct while it passes along. Aqua currit et debet 
currere ut currere solebat is the language of the law. Though Le may use the water 
while it runs over his land as an incident to the land, i e can not unreasonably detain it, 
or give it another direction, and he must retiirn it to its ordirary channel when it leaves 
his estate. 

This lan^age has been quoted with approval by the Supreme 
fioxxrt, and is considered a correct statement of the common-law rule 
of riparian rights in flowing water which obtains in all the States of the 
Union that have adopted this rule. Each State, however, has the 
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power to change by statute the common-law rule as to streams within 
its borders, and in a number of States this has been done. 

In the case of United States v. Rio Grande Irrigation Company 
(174 U. S., 690), the court say: 

Notwithstanding the unquestioned rule of the common law in reference to the right 
of a lower riparian proprietor to insist upon the continuous flow of the stream as it was, 
and although there has been in all the Western States an adoption or recognition of the 
common law, it was early developed in their history that the mining industry in 
certain States, the reclamation of arid lands in others, compelled a departure from the 
conmion-law rule, and justified an appropriation of flowing waters both for mining 
purposes and for the reclamation of and lands, and there has come to be recognized in 
those States, by custom and by State legislation, a different rule — a rule which permits, 
under certain circumstances, tlie appropriation of the waters of a flowing stream for 
other than domestic purposes. 

Regarding such legislation the court holds — 

that as to every stream within its dominion a State may change the common-law 
rule and permit the appropriation of the flowing waters for such purposes as it deems 
wise, 

subject, however, to two limitations: 

First, that in the absence of specific authority from Congress a State can not by its 
legislation destroy the right of the United States, as the owner of lands bordering 
on a stream, to the continued flow of its waters; so far at least as may be necessary 
for the beneficial use of the Government property. Second, that it is limited by 
the superior power of the General Government to secure the uninterrupted naviga- 
bility of all navigable streams within the limits of the United States. 

In the case of Kansas v. Colorado,the question presented for con- 
sideration and decision was whether the State of Kansas had a 
right to the continuous flow of the waters of the Arkansas River, 
as that flow existed before any human interference therewith — or 
the State of Colorado the right to appropriate the waters of that 
stream so as to prevent that continuous flow — or whether the mat- 
ter was subject to the superior authority of the United States and 
consequently to national legislation, regulation, and control. The 
court discussed the whole question; sustained the validity of State 
legislation on the subject; and held that the rights of the States in 
regard to the flow of the Arkansas River were not subordinate to 
any superior right on the part of the National Government to con- 
trol the system of the reclamation of arid lands, but — 

that each State has full jurisdiction over the lands within its borders, including the 
beds of streams and other waters. 

The petition of intervention filed on behalf of the Government 
was dismissed by the court — ^. 

without prejudice to the rights of the United States to take such action as it shall 
deem necessary to preserve or improve the na^gability of the Arkansas River. 

Following the line of this decision, the powers of the Federal Gov- 
ernment may be more fully expressed as follows: 

1. Paragraph 2, section 3, article 4, of the Constitution provides 
that — 

The Congress shall have power to dispose of and make all needful rules and regula- 
tions respecting the territory or other property belonging to the United States. 

By virtue of this provision of the Constitution the Federal Gov- 
ernment has complete jurisdiction over the Territories, and — 

Congrefifi has full power of lepslation, subject to no restrictions other than thoae 
expressly named in the Constitution, and therefore may legislate in respect to all 
arid lands within their limits. 
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As to those lands within the limits of the States, at least of the Western States, the 
National Government is the most considerable owner and has power to dispose of 
and make all needful rules and regulations respecting its property. We do not mean 
that its legislation can override State laws in respect to the general subject of recla- 
mation. While arid lands are to be found mainly, if not only, in the Western and 
newer States, yet the powers of the National Government within the limits of those 
States are the same (no greater and no less) than those within the limits of the original 
thirteen, and it would be strange if in the absence of a definite grant of power the 
National Government could enter the territory of the States along the Atlantic and 
legislate in respect to improving, by irrigation or otherwise, the lands within their 
. borders. 

As the owner of the lands bordering on water courses within the 
States, and either constituting a part of the original public domain 
or acquired for special purposes, the Federal Government has all 
the rights of a riparian proprietor under State laws, and may make 
all needful rules and regulations for the beneficial use of its property. 

2. Section 8, article 1, of the Constitution provides, inter alia, that 
the Congress shall have power- 
to regulate commerce with foreign nations and among the several States and with 
the Indian tribes. 

By virtue of this provision the Federal Government has dominant 
jurisdiction over interstate commerce and its natural highways, and 
consequently the right and power to take all needed measures and 
to enact all legislation necessary to preserve, protect, and improve 
navigable water courses and to secure their uninterrupted naviga- 
bility, even against any State action. In this regard its powers are 
supreme and exclusive, and for this purpose it may reflate and con- 
trol the flow of water and occupy and use the underlying lands with- 
out liability to the State or the riparian owners. 

Commerce includes navigation. The power to regulate commerce comprehends 
the control for that purpose, and to the extent necessary, of all the navigable rivers of 
the United States which are accessible from a State other than those in which thev 
lie. For this purpose they are the public property of the nation and subject to aU. 
the requisite legislation by Congress. This necessarily includes the power to keep 
these open and free from any obstruction to their navigation interposed by the States, 
or otherwise; to remove such obstructio'ns where they exist; and to provide, by such 
sanctions as they may deem proper, against the occurreiice of the evil and for the 
punishment of the offenders. For these purposes Congress possesses all the powers 
which existed in the States before the adoption of the National Constitution. (Oilman 
r. Philadelphia, 3 Wall., 724.) 

Whatever the nature of the interest of a riparian owner in the submerged lands in 
front of his upland bordering on a public navigable water, his title is not as full and 
complete as his title to fast land which has no direct connection with, the navigation 
of such water. It is a qualified title, a bare technical title, not at his absolute dis- 
po^, as is his upland, but to be held at all times subordinate to such use of the sub- 
merged lands and of the waters flowing over them as may be consistent with or 
demanded by the public right of navigation. (Scranton v. Wheeler, 179 U. S., 141.) 

All navigable waters are under the tontrol of the United States for the purpose of 
regulating and improving navigation, and, although the title to the shore and sub- 
merged soil is in the various States and individual owners under them, it is always 
subject to the servitude in respect to navigation created in favor of the Federal Grov- 
ernment by the Constitution. (Gibson v. United States, 166 U. S., 269.) 

In a navigable stream the public ri^ht is paramount, and the owner of the fee of 
the land on either side of the stream or in its bed holds title subject to the paramount 
right of navigation over the waters of the river. (West Chicago Street Kailroad v. 
Chicago, 201 U. S., 506.) 

The foregoing pages are designed simply to indicate in a general 
way the respective jurisdictions of the Federal and State governments 
over the subject-matter. It is believed that the citations made are 
pertinent, and that they set forth clearly the general doctrine, as 
judicially enunciated. 
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It is suggested, however, that knowledge of State enactments are 
essential to complete information on the subject. The attitude of 
the several States differ materiall^r — some adhere to the common-law 
rule of limiting the rights of a private riparian owner to high-water 
fiiark, reserving to themselves complete ownership below that point; 
others make private grants to low-water mark, and still others 
extend such rights to the middle of the stream without restrictions 
of any kind. A careful examination of the statutes of the various 
States will be necessary to ascertain the actual existing status of 
those property rights, with which the commission is concerned. 

STATEMENT OF BAIO. OEN. GEOAGE B. DAVIS, JUDOE-ADVOGATE- 
GENEAAL, U. S. AAMY. 

Mr. Stevens. You are Judge-Advocate-General of the Army 
and the law officer of the War Department? 

General Davis. Yes, sir. 

Mr. Stevens. You are familiar with the history, and especially the 
legal history, of the legislation SkS practiced with reference to the 
obstruction of navigable streams? 

General Davis. Tolerably familiar with it. 

Mr. Steve^js. Questions arrive constantly in your Department, do 
they not, and come under your supervision? 

General Davis. Yes, sir. 

Mr. Stevens. What has been the practice of your office with ref- 
erence to the right of the United States as to navigable waters in 
States or the boundary of States ; that is to say, has your office assumed 
that the United States had the right of ownership in the waters of 
navigable streams? 

General DavIs. No, sir; it has not. 

Mr. Stevens. Are you familiar with this general dam act? 

General Davis. I nave read it and talked it over with General 
Mackenzie in connection with cases that have come under it. 

Mr. Stevens. And you are familiar with this Circular No. 14 that 
General Mackenzie referred to ? 

General Davis. Yes, sir. 

Mr. Steven's. Do you know of any power Under the Constitution 
by which Congress can compel the owner of riparian property who 
desires to get the privilege of erecting a dam across a stream which 
borders on his propertv to pay for that privilege a revenue into the 
Treasury of the Unitea States as a separate project of and by itself? 

General Davis. No; I do not. 

Mr. Stevens. Do you know of any order by which he can be com- 
pelled to pay a revenue for the privilege outside of the taxing clause, 
so called, of the Constitution — 1 think it is section 8, article 2? 

General Davis. No; I do not. 

Mr. Stevens. Is or is not that clause the only clause under the 
Constitution under which Congress must proceed to raise money to 
run this Government, by means of taxation? 

General Davis. I should think so. 

Mr. Stevens. Do you conceive that the power to regulate inter- 
state commerce can be used as a method of raising revenue to be 
turned into the general fund of the United States Treasury? 

General Davis. I should not. 
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Mr. Stevens. Do you think that if a navigable stream where Con- 
gress has granted the right to construct a dam, the dam is not con- 
structed, or not finished within th^ time which Congress has pro- 
vided that it shall be finished, that as a condition and where the 
dam will not be an obstruction as a matter of fact to navigation, so 
that no court would find as a matter of fact that it was an obstruc- 
tion to navigation, and all that is needed is to receive the consent of 
the Government that the dam may be finished within some addi- 
tional time, that that right or that privilege to be granted by the 
Government could be tne basis of exacting compensation to be 
placed into the general f reasury of the United States to be used for 
whatever purposes Congress shall provide; you understand my 
meaning? 

General Davis. I do. I should say no to that. In that bill there 
is a clause authorizing some imposition to be put upon the licensee to 
construct a dam. 

Mr. Stevens. That is in the general dam act. 

General Davis. The general act. 

Mr. Stevens. That being true, is there or is there not any limit 
to the amount that can be exacted from the licensee for that privilege ? 

General Davis. I was going to explain my idea. That is new leg- 
islation. Suppose such a dam is authorized by Congress in the 
navigable waters of the United States at a place which is not now 
navigable in fact, but it may be necessary to make it navigable in 
the fiture, possibly at considerable expense. When that time comes, 
fifty years from now, seventy-five years from now, the present ob- 
iStruction may be a simple obstruction to the prosecution of the work 
for the improvement of navigation which the Government may then 
intend to put in. Under one of the clauses I can conceive of such an 
imposition as will be calculated to reimburse the United States for 
the cost of taking out that obstruction; that is, that the Secretary, 
having regard to the public interest in the distant future — in sec- 
tion 1 — 

that in approvins; said plans and location such conditions and stipulations may be 
imposed as the Chief of Engineers and the Secretary of War may deem necessary to 
protect the present and future interests of the United States, which may include 
the condition that such person shall construct, maintain, and operate, without expense 
to the United States, etc. — 

under that first clause, it is conceivable to me that such an imposition 
could be made as would in the course of the Hcense or franchise fur- 
nish money enough to remove the obstruction. I have hot thought 
it out; I just give it as it occurs to me. 

Mr. Stevens. Would there be any limit to the amount that could 
be exacted under that construction of yours? 

General Davis. It is not a construction. In reading it over that 
just occurred to me. Otherwise the United States would have to 
blow this out at its own expense. 

. Mr. Stevens. My point is this: That being true, is not the limit of 
the amount that could be exacted from the owner the amount that 
would be necessary to reimburse the Government ? 

General Davis. Unquestionably. 
. Mr. Stevens. And no more could be exacted? 

General Davis. No more. It goes on to provide for a somewhat 
different arrangement, after the words I have cited, by requiring the 
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owner or the licensee to do certain things which would make it nec- 
essary for the Government to do what I suggest. 

Mr. EscH. That would not be taxation, General. 

General Davis, No, no; that is only a thought. 

Mr. Stevens. Does not section 5 provide, in substance, the same 
thing, '^and in addition to the penalties above described ?'' 

General Davis. That covers it fully. As I say, that was a mere 
thought in reading the bill, but the very words continuing make 
another and a broader provision to accomplish the same purpose as 
is contained in section 5. 

Mr. Stevens. So that the limit of section 1 would be, first, to pre- 
vent any obstruction, as a matter of fact ? 

General Davis. Yes, sir. 

Mr. Stevens. And if he makes any obstruction, to compel him to 
remove it at his own expense, or if the Government removes it, to 
reimburse the Government? 

General Mackenzie. General Davis and I had a little discussion 
on that point. I brought it up as to whether we would be at liberty 
to exact a bond or a certain amount of cash, simply to insure these 
matters. 

Mr. Stevens. Did you reach any conclusion? 

General Mackenzie. It was simply an informal conference. We 
thought that we would have that right. 

General Davis. That conclusion would seem to be warranted. 

Mr. Hubbard. No question has arisen, has it ? 

General Davis. No, sir. 

Mr. Richardson. In the first paragraph of this general bill this 
language appears : 

That such persons shall construct,- maintain, and operate, without expense to the 
United States, in connection with said dam and appurtenant work, a lock or locks. 

Do you suppose the Government could ever make a contract with 
any private corporation where that would be in the contract ? 

General Davis. No, sir. 

Mr. Richardson. There you are. 

Mr. Stevens. I wanted to ask the General with reference to the 
construction of that second* section of the enabling act of the State of 
Minnesota passed by Congress in 1857. You heard me read it, I 
think, and the substance of it is this : 

That the navigable waters leading into the same [that is, the State] shall be conimon 
highways and forever free as well to the inhabitants of said State as to all other citizens 
of the United States, without any tax, duty, impost, or toll therefor. 

Does that mean by the State alone or does it also limit the authority 
of the Federal Government ? 

General Davis. I should think it would limit the authority of all 
who have powers in connection with interstate conunerce. 

Mr. StbVens. If Congress passed that, can not Congress change 
that subsequently without the consent of the State ? 

General Davis. Change that? 

Mr. Stevens. Change the enabling act. Here is a grant by Congress. 

General Davis. Yes, sir. 

Mr. Stevens. To a sovereign State of certain powers. 

General Davis. Yes, sir. 

Mr. Stevens. Among them it provides that navigable rivers lead- 
ing into the State shall be common highways and forever free as well 
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to the inhabitants of said State as to all other citizens of the United 
States, without any tax, duty, impost, or toll therefor. It does not 
say who shall have authority to control that thing. 

General Davis. Yes, sir. 

Mr. Stevens. But it unquestionably binds the State. 

General Davis. Certainly. 

Mr. Stevens. Does it bind Congress at the same time? 

General Davis. I should think it did. 

Mr. Stevens. I have nothing further to ask the General. 

General Davis. General Mackenzie and I were discussing this to 
see how it would work, and that proposition came up, and we stopped 
about there. 

Mr. Stevens. That is, on that circular No. 14 ? \ 

General Davis. Yes, sir. I do not advance what I have said as an 
opinion; just as a thought which came into our minds during the 
discussion. 

Mr. Hubbard. You are speaking now of circular No. 14 or of your 
interpretation ? 

General Davis. It is not an interpretation. 

Mr. Hubbard. Well, it is a discussion of the statute. You are 
referring to your discussion; not to circular 14? 

General Davis. Yes, sir. 

Mr. Stevens. Will you send us copies of your report ? . 

General Davis. Yes, sir. 

Mr. Hubbard. At the conclusion of circular 14 is the statement 
that the draft of a bill embodying these views is submitted for the 
consideration of the committee. Noticing that, I inquired of General 
Mackenzie by letter whether a copy of that had been retained in his 
office. He says not; that the original was sent to this committee. 

Mr. EsCH. It is probably in the files. 

Thereupon, at 5 o'clock p. m., the committee adjourned. 



AVashington, D. C, May 6, 1908. 
Hon. F. C. Stevens, 

CJiairman Subcommittee on Interstdte'and 

Foreign Commerce, Wdshingionj D. C. 
Dear Sir: I herewith hand you copy of contract between Province 
of Ontario and myself, dated January 9, 1905. This contract has been 
assigned to the Ontario Minnesota rower Company, which fact is a 
part of your present record before the committee. The provincial 
parliament of the Province of Ontario has extended the time for the 
completion of pur power development to January 1, 1909, and has 
promised to make nirther extensions, if necessary. 

I also herewith hand you copy of the approval of the minister of 
pubUc works of the Dominion or Canada, Ottawa, of our plans for the 
development of our water power. This approval was made necessary 
as provided in the act of the Dominion of Canada, a copy of which you 
now have in your records. I think this now completes all the docu- 
mentary evidence you have asked me to furnish you. 
Very truly, yours, 

E. W. Backus, 
President Rainy River Improvement Company. 
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iPAPERS RELATING TO THE RIGHTS, DUTIES, AND PROPERTY CONNECTED 
WITH THE PROVINCE OF ONTARIO. 

To his honor the lieutenant-governor in council: 

The undersigned has the honor to state that he has had under con- 
sideration certain amendments which have been suggested to the 
contract entered into between His Majesty the King, acting by the 
commissioner of Crown lands, and E. W. 6ackus and his associates, 
regarding the development of the water power at Fort Frances, in the 
district of Rainy River. At the time the former contract was entered 
into no plan had been prepared showing the location or character of 
the work proposed. These plans have since been prepared and sub- 
mitted for approval, and the undersigned is of the opinion that it 
would be desirable to amend the contract by attaching a copy of the 
plan thereto and making it a part of the contract. 

Another question has arisen in regard to the amount of power which 
should be reserved permanently for use on the Canadian side of the 
river. The former contract provided that one-half of the power 
capable of development shoula be reserved for use on the Canadian 
mae of the river. It has been shown to the satisfaction of the under- 
signed that there are good grounds for objection to the clause being 
so framed. It will always be a matter of doubt as to what amount 
of power is being developed, and at some seasons of the year there will 
necessarily be more power than at others, and it has seemed best to 
the undersigned that a reservation should be made of a definite 
amoimt of power, with a proviso that when that amount is in use 
other power will be supplied, if required, according to the terms of the 
contract. The undersigned also notes that there is a clause in the 
contract providing that in default of the observance of any of the 
terms or conditions of the contract the Government may cancel the 
franchise, and purchasers of the power state that it will seriously 
interfere with the sale of their bonds if it be left open for all time to 
come whether or not the purchasers are complying, with this clause. 
Any uncertainty on this point would be removed bv fixing a definite 
amount of power to be permanently reserved, and the undersigned 
recommend that the reservation of power for use on the Canadian 
side be fixed at a minimum of 4,000 horsepower, with a provision 
for a supply of further power as set forth in the contract. 

The undersigned has also had under consideration the clause of the 
contract dealing with the establishment of the power plant at Kettle 
Falls, if at any time iij the future the government is of the opinion 
that a substantial and sufficient demand exists for power. By the 
contract the purchasers are given power to establish a storage dam 
at that point. It is urged on their behalf that at some date in the 
future the government may think there is a sufficient market for power 
but the* purchasers may not, and as the former contract stood the 
default of the purchasers to erect a power plant at that point might 
result in the forfeiture of their entire undertaking, and it is pointed 
out that purchasers of the company's securities would be endangered 
by reason of the default of a comparatively minor point in the con- 
tract. The undersigned is of the opinion that in case of default on 
the part of the purchasers in the erection of a power dam, if so re-' 
quired by the Government, at Kettle Falls, the penalty for default by 
tne purchasers should be limited to a cancellation of all their rights' 
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at that point. It will be many years before such a demand could 
exist, and a large sum of money will in the meantime be expended 
by the purchasers on their undertaking at Fort Frances; and it would 
be inequitable, in the opinion of the undersigned, that the invest- 
ment made by the purchasers and others who may become finan- 
cially interested in the company should be endangered by such a 
default on a comparatively minor matter. 

The undersigned has du'ected that a new agreement be prepared 
embodying these changes, bearing date of the 9th day of January, 
1905, which has been executed by the undersigned on behalf of ifis 
Majesty the King, and by E. W. Backus, the purchaser, on behalf of 
himself and his associates, and the undersigned begs respectfully to 
recommend that such contract be approved and the execution thereof 
by him be confirmed. 

A. G. Mackay, 
Commissioner of Crown Lands, 

ToRONTt), January IS, 1905, 



C30PY OF AN ORDER IN COUNCIL APPROVED BY HIS HONOR, THE LIEU- 
TENANT-GOVERNOR, THE 13th DAY OF JANUARY, A. D. 1905. 

Upon consideration of the annexed report of the honorable the 
commissioner of Crown lands with reference to certain amendments 
which have been suggested to the contract entered into between His 
Majesty the King, acting by the commissioner of Crown lands, and 
E. W. Backus and his associates regarding the development of the 
water power at Fort Frances, in the district of Rainy River, the com- 
mittee of council advise that the accompanying agreement embody- 
ing said amendments and in other respects to the same effect as the 
said contract, bearing date the 9th day of January, 1905, and which 
has been executed by the commissioner on behalf of His Majesty the 
King and bv E. W. Backus on behalf of himself and his associates, 
be approved by your honor, and the execution thereof to the com- 
missioner confirmed. 

Certified. 

D. Lonsdale Capreal, 
Cleric Executive Council, 



Description of land in the town plot of Alherton, now the town of Fort 
Frances y in the township of Mclrvinej in the Uistrict of Rainy River, 
covered by the Fort Frances water agreement, dated January 9, 1906, 
between His Majesty, represented hy the commissioner of Crown lands 
■for the Province of Ontario, and Edward Wellington Backus. 

All and singular those certain parcels or tracts of land and premises 
situate, lying, and being in the town plot of Alberton, now the town of 
Fort Frances, in the township of Mclrvine, in the district of Rainy 
River, being composed of three parcels of land, containing in all 4yV 
acres, more or less, and which parcels or tracts of lana are more 
particularly described as follows: 

This indenture made in triplicate this ninth day of January, A. D. 
1905,- between His Majesty,, represented by the honorable tne com- 
missioner of Crown lands for the Province of Ontario (hereinafter 
called the ^' Government '0, of the first part, and Edward Wellington 



DAM ACROSS BAINY RIVER. , 133 

Backus, of the city of Minneapolis, in the State of Minnesota, lum- 
berman, and those associated, with him (hereinafter called the *' Pur- 
chasers)/' of the second part. 

Whereas the Rainy River, in the district of Rainy River, forms the 
international boundary between the Province of Ontario, in the 
Dominion of Canada, and the State of Minnesota, one of the United 
States of America, which said river in the neighborhood of the town 
of Fort Frances forms a valuable and extensive water power. 

And whereas the municipal council of the town of Fort Frances 
and the municipal council of the township of Mclrvine and the resi- 
dents of the said town and township have at various times petitioned 
the Government to develop or procure the development or the said 
water power, so that the same might be utilized for municipal purposes 
and for manufacturing and milling in the said municipalities, thereby 
assisting in the development of the said municipahties and of the 
surrounding district. 

And whereas application has been made by the purchasers for a 
grant in fee of such lands adjacent to the said river, and of such 
lands covered by the said river, and of such privileges as are neces- 
sary to enable the purchasers to develop the said water power and 
to render the same available for municipal, manufacturing, and 
milling purposes. 

And whereas the said water power can be more advantageously 
developed and more power produced by works embracing the entire 
width of the river and dealing with it as a whole than by an inde- 

Eendent development on the Canadian side of the international 
oundary, and it is therefore in the public interest to adopt such 
plan of development. 

And whereas the purchasers are the owners in fee simple of the lands 
and water power on the Minnesota side of the international boundary 
opposite the said town of Fort Frances, and are desirous of obtaining 
from the government of the Province of Ontario a grant in fee of the 
lands and power on the Canadian side of the international boundary 
for the purpose of developing the water power to the full capacity 
of the stream from side to side at high-water mark and of utilizing 
such storage facilities as may be avaflable for maintaining the river 
at such high-water mark, thereby rendering available a large amount 
of power on the Canadian side of the river for municipal purposes 
and for the operation of pulp or paper mills, flour ana gnst mills, 
and other manufacturing establishments. 

And whereas it is necessary in order to carry out such a scheme of 
development that the purchasers should be permitted to construct 
a storage dam at the outlet of Lake Namakan, at or near Kettle 
Falls, on the international boundary, and to set apart sufficient lands 
for the construction and maintenance of the said dam, and that they 
should also, if necessary, be in a position to create storage reservoirs 
on Upper and Lower Manitou Lake and Big Turtle Lake under con- 
ditions satisfactory to the Government by the construction of the 
necessary dams 'for that purpose, with the view of maintaining a more 
regular and uniform flow of water over the falls at Fort Frances by 
reinforcing the waters of Rainy Lake. 

And whereas the construction of the said dams and the main- 
tenance of the waters of Rainy Lake at a higher level during the low- 
water period will be of greater advantage to navigation 
41103— VOL 2— OS— 4 
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And whereas it is expedient and desirable in the interests of the 
town of Fort Frances, of the said township of Mclrvine, and of the 
public generally, that the said water power be speedily developed to 
its full capacity and that an agreement be entered into to that end, 
upon the terms and subject to the conditions and stipulations herein 
contained. 

And whereas the purchasers propose to form a joint stock company 
under the provisions of the Ontario companies' act, for the purpose 
of acquiring the said lands and water power and of taking over and 
acijuiring this agreement and all the benefits and advantages apper- 
taining thereto, and of assuming the obligations hereby incurred by 
the purchasers, and of carrying on the development and operation of 
the said water power. 

Now this indenture witnesseth and it is hereby agreed by and 
between the purchasers and the Government as follows, that is to say: 

1. The Government agrees to sell and the purchasers agree to buy 
the following lands and lands covered by water, being all and singular 
those certain parcels or tracts of lands and premises thereto, and 
being composed of the lands and lands covered by the w aters of the 
Rainy River shown and set out in the plan and description hereunto 
attached, bearing the signature of the commissioner of Crown lands 
for Ontario, which said plan and descriptions are hereby made part 
of this agreement, the lands in question oeing colored red on the said 
plan, together with the lands or lands covered by water heretofore 
conveyed by the town of Fort Frances to His. Majesty the King for 
the purpose of this agreement, together with all water powers and 
privileges, and all rights, easements, and appurtenances thereto 
oelonging or appertaining, for and in consideration of the sum of five 
thousand dollars ($5,000.00) of lawful money of Canada, payable in 
cash on the execution and deUvery of this agreement, and in further 
consideration of the covenants and requirements hereinafter contained 
and of the special agreement to supply power or electrical energy to 
the town of Fort Frances and the township of Mclrvine, as hereinafter 
set out, to such an extent as the said town or township may require. 

2. The purchasers covenant and agree to construct a dam, conduit, 
or such other works on or near the said river at Fort Frances, in 
accordance with the plans hereto attached sufficient to develop 
power to the full capacity of said river (including any increased 
capacity of said river by reason of the construction of storage dams 
or works), according to the plans hereto attached, approved of by 
the lieutenant governor in council, and which are hereby made a 
part of this contract, such dam to be built of solid masonry or concrete, 
and to be of such character and of such dimensions as will make the 
same amply strong and safe for the purposes intended, and such 
works will be of such design as will fully provide for sufficient waste 
weirs to obviate danger in time of flooas or freshets. The dams, 
head gates, waste weirs, and works in connection therewith or inci- 
dental thereto shall not be proceeded with unless and until the 
plans, drawings, and specifications for the same shall have been 
submitted to and approved of by the heutenant-govemor in council, 
which said plans, drawings, and specifications shall show the precise 
site and location of the said work: Provided y however, That notwith- 
standing anything hereinbefore contained, and notwithstanding the 
approval of the plan hereto attached, the waters of Rainy Lake shall 
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not at any time be raised to a higher level than may he authorized 
by the government, and the height of water to be maintained in the 
said lake and the use or nonuse of the flashboards as shown on said 
plans shall at all times be subject to such control and direction by 
the Government as in the opimon of the Government may be neces- 
sary to ensure safety and protection of property. 

3. All power houses and buildings, machinery and appUances 
necessary for developing the total power capable of development on 
the Canadian side of the said river, in accordance with said plans 
shall be erected as fast as required for use, and maintained on the 
Canadian side of the^international boundary, provided that the plans 
and location of such power houses shall be subject to the approval of 
the lieutenant-governor in council. 

4. The purchasers covenant and agree to commence the said dam 
and other works forthwith after the approval of the plans, drawings, 
and specifications by the lieutenant-governor in council, and to fully 
complete the said dam and works in accordance with said plans, 
drawings, and specifications by the first day of January, 1907, and to 
develop and render available for the use on the Canadian side of the 
river, by the said date, the total amount of horsepower to be capable 
of development, in accordance with said plans, at the said point 
(including increase in such power by reason of the construction and 
maintenance of storage dams or works), as provided in paragraph two 
hereof. And the purchasers further covenant and agree to expend 
upon such works the sum of fifty thousand dollars ($50,000.00) 
within nine months from the date hereof. Provided, That if the 
purchasers fail to erect the said dam and works and to render the said 
amount of power available on the Canadian side by the first day of 
January, 1907, or to expend upon the said works the sum of fifty 
thousand dollars ($50,000.00) within the nine months from the date 
hereof, as above provided, then this agreement shall be null and void, 
and all the moneys paid by the purchasers shall be forfeited. 

5. The purchasers covenant and agree that they will from and 
after the said first day of January, 1907, deliver power to the said 
town of Fort Frances and to the township of Mclrvine, by the method 
A, B, or C, hereinafter described, at the election of such municipalities 
or either of them for municipal purposes and for public utilities, but 
not for commercial purposes, which said power shall be kept con- 
stantly in operation and available twenty-four hours each day 
(save and except such time as may be necessary to replace machinery 
or for repairs), and the corporation shall have the right to elect to 
take power or any portion of it. 

6. The purchasers further covenant and agree that they will at all 
times sell or rent and distribute to any person, firm, company, or cor- 

{>oration making application therefor, any power or energy reserved 
or use on the Canadian side of Rainy River and not already in use, 
at such prices and on such conditions as may be agreed upon between 
the parties, or in case of disagreement, at such prices and on such con- 
ditions as may be fixed by the lieutenant-governor in council. 

7. It is further agreed by and between the parties hereto at the 
fixing of the maximum price herein provided tor dehvery of power 
to the said municipalities of Fort Frances and Mclrvine forms a part 
of the consideration for this agreement, and for the transfer of the 
said lands, power, and privileges, and that the same shall not be used 
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to the prejudice of the purchasers in any reference to the lieutenant- 
governor in council to establish the price at which power shall be sold 
to other consumers, but the lieutenant-governor in council shall be 
at liberty to fix said prices at such figures as to him may seem just and 
proper. 

8. It is further covenanted and agreed that they will at all times 
retain and reserve for use on the Canadian side of the international 
boundary line four thousand horsepower and will render the same 
permanently available for use on the Canadian side: Provided further, 
That when and so soon as the said four thousand horsepower so 
reserved shall be leased or in permanent use the purchasers will be 
leased to any person, firm, or company on the Canadiian side and which 
may be unleased or not in permanent use. 

9. The purchasers further covenant and agree that in leasing, 
seUing, or otherwise parting with such power, or any portion therecS, 
they will provide by contract therefor that such power so leased, 
sola, or parted with, or any part thereof, shall not be farmed out or sold 
or leased at any greater price or remuneration than actually paid there- 
for to the purchasers, and the purchasers shall not sell or otherwise 
dispose of the said power in any way that would deprive the public of 
the benefits of the prices to be fixed or determined as herein provided. 

10. The purchasers further covenant and agree that in no case shall 
lessees or users of power or energy on the Canadian side of the inter- 
national boundary hne be charged higher rates or be subject to more 
onerous conditions than users or lessees of like amount of power on 
the Minnesota side. 

11. The purchasers covenant and agree that they will keep their 
work constantly in operation, so as to render power leased or sold by 
them available to the purchasers or lessees for twenty-four hours 
each day (save any except such time as may be necessary to replace 
machinery and for repairs). 

12. The purchasers shall have the right to construct a storage dam 
at or near Kettle Falls at the outlet of Lake Namakan, and also at the 
outlet of Lower Manitou Lake and of Big Turtle Lake, subject to 
such regulations and conditions as may be imposed by the Ueutenant- 
govemor in council, and may raise the water of the said lakes to a 
point not higher than the high-water mark, as ascertained by an 
officer appointed by the government, and maintain them at such 
point, ana the government agrees to lease to the said purchasers in 
perpetuity at a rental of one dollar per annum such an area of land as 
may be found necessary at or near the said Kettle Falls for the purpose 
of constructing the said storage dam and other necessary works or 
structures in connection therewith. 

13. It is further covenanted and agreed that any matters of dis- 
pute not herein especially provided for between the purchasers and 
the said municipalities of Fort Frances and Mclrvine, or between 
the purchasers and lessees or purchasers from them of water 

1)owers, shall be subject to tlie determination and direction of the 
ieutenant-governor in council. 

14. It is further understood and agreed that this agreement and 
the sale to the purchasers is made subject not only to the terms 
hereinbefore specified, but subject also to the following terms and 
conditions : 

(a) All the rights of the Dominion of Canada or the Province of 
Ontario as to navigation on the said river or rivers and the said 
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lakeS; and to the improveipent thereof by the construction of a lock 
or canal or locks or canals, or otherwise, are reserved and excepted, 
and the government of the Dominion of Canada or of the Province 
of Ontano shall have full power to enter upon the said land and 
premises and to construct, maintain, or repair any canal, lock, dam, 
or other work or works necessary or desirable for the maintenance 
and improvement of navigation upon the waters affected thereby, 
without let or hindrance, and without compensation. 

(6) The right of timber owners and others is reserved to float logs 
and timber down the said river or rivers and lakes, for which pur- 
poses sHdes or other necessary works according to the plans ap- 
proved by the government are to be constructed by the purchasers. 

(c) The purchasers shall construct proper fishways if required 
by the proper authorities. 

15. The purchasers covenant with the Government that they will 
not at any time or any place deposit, empty, run, or turn into, or 
jxermit to be placed, deposited, emptied, run, or turned into the said 
river or rivers, or the said lakes, any sawdust, chemicals, refuse, or 
matter of any kind which maj^ have the effect of polluting the said 
waters, or of destroying, harming, or driving away the fish therein. 

16. The Government a^ees tnat as soon as the said dam at Fort 
Frances is completed and is in readiness for water wheels for one-half 
of the total quantity of power available for use on the Canadian side 
of the river, as hereinbefore provided, a patent from the Crown shall 
issue to the purchasers of the said lands and of the said power, subject 
to the forfeiture for breach of any of the conditions herein contained. 

17. It is distinctl^r understood and agreed that the lands, rights, 
and privileges mentioned in this agreement are confined solely to 
lands, rights, and privileges the property of the Crown in Ontario 
under the control and administration of the government of Ontario, 
and that no permission is given hereby to the purchasers to overflow 
or cause to be overflowed any lands not the property of the Crown in 
Ontario and not under the control and administration of the said 
Government, and if damage is done by the erection of any dam or 
the construction of any works under this agreement, no recourse 
shall be had against the Government in respect thereof. 

18. The joint stock company to be incorporated by the purchasers 
shall be composed of such persons and shall have such an amount of 
capital stock and such proportion paid up as shall be satisfactory 
to the Government. It shall assume all liabilities and engagements 
which are assumed and entered into herein by the purchasers, and 
the Government shall accept its personal liability instead of that 
of the purchasers in all respects, except the argeement to expend 
the first fifty thousand dollars ($50,000) as hereinbefore set out, 
and, except as aforesaid, the purchasers' Uability shall cease and 
determine when such liabiUty and engagements have been assumed 
by such joint stock company. It is understood and agreed that the 
purchasers shall give to Canadian lines of railway and steamboats 
the preference in the carriage of all goods and articles produced by 
them on the Canadian side of the said international boundary line, 
at such rates not higher than those charged by other Unes or steam- 
boats from or between the same point or points. 

19. It is further understood and agreed that nothing herein con- 
tained shall affect the rights of the inhabitants of the town of Fort 
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Frances, or the township of Mclrvine, or of the public, to free access 
to the shore and waters of the said Rainy River and Rainy Lake 
and the use of the said waters for municipal and domestic purposes, 
and that the purchasers shall not interfere with any street or streets 
now. open, or that may be hereafter opened, to the said river, nor 
with any wharves, docks, or other structures now erected, or here- 
after to be erected, for purposes of navigation, but excepting, how- 
ever, from the operation of this clause the construction of such 
buildings and works as are authorized under the terms hereof. 

20. It is further understood and agreed that failure on the part 
of the purchaser to cany out or comply with any of the conditions 
herein contained, or any order or direction of the government or the 
lieutenant-governor in council made hereunder, after due notice 
given and after a reasonable time has been given within which the 
purchasers may comply with the conditions in respect of which such 
default has been made, shall cause a forfeiture of the lands, rights, 
and privileges in this agreement mentioned, but the government may, 
at its option, require the payment of a penalty not exceeding one 
hundred dollars ($100.00) per diem while the default has continued. 

21. This agreement shall be binding not only upon the parties 
hereto, but upon their heirs, executors, administrators, successors, 
and assigns. 

In witness whereof the commissioner of Crown lands has hereunto 
set his hand and seal, and the parties of the second part have here- 
unto set their hands and seals. 

A. J. Mackay. 

Edward Wellington Backus, [seal.] 

[Seal of Department of Crown Lands, Province of Ontario.] 

Signed, sealed, and delivered in the presence of 
Geo. W. Yates. 



approval of i»LAN8 BY MINISTER OF PUBLIC WORKS, DOMINION 
GOVERNMENT, OTTAWA, CANADA. 

[Extract from a report of the committee of the honorable the Privy Council, approved 
by the governor-general on the 19th of September, 1905.] 

On a report dated 11th August, 1905, from the minister of public 
works, stating that in January, 1905, Mr. Edward Wellington Backus, 
of Minneapolis, made an application for himself and those associated 
with him under chapter 92 of the Revised Statutes of Canada, for 
the right to construct' a power dam across the Rainy River from a 
point m the town plot of Alberta, now the town of Fort Frances, to 
a point in the city of Minnesota, United States, opposite the said 
town of Fort Frances. 

The minister further states that with this application were also 
transmitted to the department of public works plans showing the 
nature of the work to be performed, one being a sKetch showing the 
location and the other showing details of the mode of construction 
of the work. 

The minister further states that on the 9th of January, 1905, the 
said E. W. Backus made with the government of the Province of 
Ontario a certain agreement whereby the applicants obtained from 
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the government of the said province a grant in fee of lands and power 
on the Canadian side of the international boundary for the purpose 
of developing the water power there and utilizing storage facihties 
with a view of creating a large amount of power for the operation of 
mills and other manuracturing establishments, the consideration of 
such acquisition being stated m the agreement at $5,000, the agree- 
ment in question containing several conditions as the honorable the 
minister of public works regards the character and dimensions of the 
works; the raising and maintaining of the waters of Rainy Lake; the 
use or nonuse of flashboards; the construction of power houses; the 
expenditure of $50,000 on the works within nine months from the date 
of the agreement ; the delivery of power to the town of Fort Frances 
after the Ist of January, 1907, for municipal purposes and for public 
utiUties; the operation and delivery of said power; the rate at which 
it shall be furnished; the intervention of the lieutenant-governor in 
council concerning the price of the power or energy to be created, and 
several other agreements of different kinds always bearing upon the 
delivery and price of the energy to be manufactured out of the works 
approved by the agreement. 

That the agreement also in clause 14 thereof reserves and excepts 
all the rights of the Dominion of Canada in navigation and the 
improvement thereof by the construction of locks, dams, canals, and 
otherwise, the government of the Dominion or the Province of Ontario 
to have the power to enter upon the premises and maintain and repair 
such canals, locks, dams, or other works for the improvement of 
navigation without compensation. It is also agreed that no sawdust; 
chemical or other refuse of any kind shall be placed or deposited in 
the river, etc. 

That the application so made by Mr. E. W. Backus, on behalf of 
the Ontario and Minnesota Power Company, was referred to the 
chief engineer of the department of public works for report and that 
the officer in question stated that in so far as the construction of 
the dam is concerned it would in no way interfere with navigation 
above or below the falls of Fort Frances, but would in fact be an 
improvement; that the dangerous rajpids 2 miles above Fort Frances 
would be flooded, thereby improving materially the navigation; 
that the freshet waters stored in Rainy Lake could be let out during 
the season of low water, thereby also considerablv improving the 
navigation of the river between Fort Frances and Lake of the Woods; 
and that the onlv objection that could be raised to the proposed 
elevation of the dam is provided for by a proposed revetment wall 
to be constructed by the company and also by a clause in the act of 
incorporation of the company which makes all damages to lands 
caused by their works a cnarge to be borne by them. The resident 
engineer quotes, the opinion of the Chief Engineer of the United 
States Army, who says that the height of the dam appears to him 
unobjectionable provided that the said dam is operated so as not to 
reduce the flow of Rainy Lake during the low-water season. 

That in addition to this report obtained from the engineer of the 
department of public works the matter was referred to the depart- 
ment of justice and that it reported that in so far as the Dominion 
government was interested in the proposed works it had to consider 
them in so far as they affected the navigation p,nd in so far as th^y 
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aflfected the fishing and also in so far as thev could affect an unfin- 
ished canal and lock at the place where the dam is to be erected. 

That at the session of rarliament just closed the Ontario and 
Minnesota Power Company have obtained an act by which that com- 
pany is authorized to construct and operate a water power now exist- 
mg at Fort Frances and build all necessary works tor that purpose, 
provided no work so authorized shall be commenced until plans 
thereof shall have been submitted to and approved by the governor 
in council. The act in question contains several clauses referring 
to the production of power or electrical energy, the deUvery thereor, 
the construction of power houses, etc., the settlement of the price 
for power by the board of railwav commissioners; a clause is also 
inserted to prevent the diversion or that energy for use in the United 
States without an order of the said railway commissioners, the board 
having full jurisdiction to inquire into the matter as often as neces- 
sary and to prescribe any action on the part of the company not incon- 
sistent wth the act passed, etc. 

That on commumcation with them on the matter the department 
of marine and fisheries have sent to the department of public works 
a plan of the fishway which they think should be erected by the com- 
pany in connection with their works, the said fishway to be built 
subject to the inspection and approval of an officer of the department 
of marine and fisheries. 

The minister recommends, in view of the above application of the 
Ontario and Minnesota Power Company, of this agreement with the 
government of the Province of Ontario, a copy of which is hereto 
annexed, of the act passed by the parhament at its last session, and of 
the reports made by the chief engineer of the department of public 
works, and the report of the department of justice that authority be 
given to approve of the plans submitted by the said company, sub- 
ject to the following conditions, viz: 

First. That the company shall not in the execution of theit* works 
construct them in sucn manner that they will in anyway interfere 
with the navigation of the Eainy Eiver either above or below the 
point where the Works are to be constructed at any time during the 
session of navigation, and that they shall not increase the height of 
water either by the construction of the dam itself or by placing flash- 
boards upon the said dam in such a way as to reduce the natural 
depth of water below said dam, nor generally will they interfere 
in anyway detrimental to the said navigation. 

Second. That at ^ny time during tne construction of the works, 
or after their construction, or during their operation, the minister 
of public works shall have the power, when it shall appear to him neces- 
sary after a proper examination, to regulate the retention or flow of 
water by or over the dam ; to enter on the works for such investiga- 
tion, and also to have the right to make such regulations and issue 
such instructions as may to said minister appear advisable and neces- 
sary in the interest of navigation. 

Third. That the permission be granted subject to the conditions 
inserted in the agreement between the government of the Province 
of Ontario and the applicants, and also subject to all the conditions and 
reservations expressed in the act of parliament passed at its last ses- 
sion respecting the Ontario and Minnesota Power Company, Limited. 
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Fourth. That no work will be done under the permission to be 
given to the company which wiQ in anyway interfere with the lock, 
canal, or other works of a public nature already executed by the gov- 
ernment of Canada, nor will any bridge or any other erection or con- 
struction of any nature whatsoever in, over, or across said lock, canal, 
or other works, be buHt nor generally shall any use be made thereof 
except by permission in writing given to that effect by the minister of 
public works. 

Fifth. That no work for the construction of any dike or retaining 
wall provided on the plans submitted by the company shall be recom- 
menced until the detailed plans thereof shall have been submitted 
and approved by the minister of public works. 

Sixth. That should it appear necessary to the minister of pubKc 
works during the course of construction of the works hereunder to be 
authorized to cause said works to be interrupted for any changes, 
alterations, etc., as to him may appear advisable, then the company 
will immediately cause the said works to be stopped forthwith and 
will carry out any alteration or changes which mav be ordered by the 
said minister, and will conform in every way to the directions of the 
said minister. 

Seventh. That the company shall provide in the execution of 
their works for the construction of the necessary fishway upon a plan 
and in a maimer approved by the department of marine ana fisheries, 
the officers of that department to have, for that purpose, the right 
of entering upon the work and seeing to the proper construction of 
the said fishway in accordance with whatever plans and specifications 
they may prepare. 

The committee submit the same for approval. 

John J. McGee, 
Clerk of the Privy Councih 



House of Representatives, 

Washington, May 7, 1908, 
Hon. F. C. Stevens, 

Chairman Subcommittee 

Interstate and Foreign Commerce, 

Washington, D. C 
Dear Sir: I desire to call your attention to another important 
feature which has not been emphasized in relation to the water- 
power development on Rainy River, which your committee now has 
under consideration. In tms development it is necessary to con- 
struct the power dam from the American shore to the Canadian 
shore, thereby making the construction of an international character. 
The development of this water power independently on the American 
side would DC absolutely impracticable. The same would be true on 
the Canadian side. 

Our engineers have estimated that not to exceed 1,000 horsepower 
could be developed on either side independently of the other, based on 
the average flow of the stream. In that case the cost of development 
would be so excessive^ in proportion to the power developed, as to 
make the scheme entirely impracticable. Considering these facts, 
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and granting, if you please, for the sake of argument, that Secretary 
Garfield is nght in his contentions on, general principles, the question 
then arises in the ease at hand, namely, what is the amount of power 
owned or controlled on the American side? Or on the Canadian 
side ? The only reason that any considerable amount of power can be 
developed at that point at all is from the fact that our company 
has succeeded in securing the riparian rights on both the Canadian 
and American shores. Therefore I feel that under any circumstances 
this case should be dealt with special consideration and not in a 
general sense. 

The Canadian governments, both Dominion and provincial, have 
considered this condition as most important in all their dealings 
with us in this matter. I respectfully ask that in your consideration 
of the matter you may weigh this feature with all others. 
Very truly, yours, 

E. W. Backus, 
President Rainy River Improvement Company. 



Office of the Chief of Engineers, 

United States Army, 

Wa^liirvgton, March 16, 1898. 
Hon. R. A. Alger, 

. Secretary of War, 
Sir: I have the honor to return herewith a letter, dated the Ist 
instant, from the Committee on Interstate and Foreign Commerce, 
inclosing, for the views of the War Department thereon, H. R. 8351, 
Fifty-fifth Congress, second session, '^ A bill permitting the building of 
a dam across Rainy Lake River,'^ and, in reply to its reference to this 
office, I beg to recommend certain amendments to the bill, which are 
indicated in itaUcs in the copy of the same herewith submitted. 

As thus amended I know or no objection to the passage of the bill by 
Congress so far as the interests of navigation are concerned. 
Very respectfully, your obedient servant, 

John M. Wilson. 
Brig. Gen,, Chief of Engineers, V. S, Army. 



[H. R. 6351, Fifty-'flfth Congress, second session.] 

In the House of Representatives. February 18, 1898. Mr. Morris 
introduced the following bill; which was referred to the Committee 
on Interstate and Foreign Commerce and ordered to be printed, 

A BILL Permitting the building of a dam across Rainy Lake River. 

Be it enacted by the Senate and House of Revreservtatives of the 
United States of America in Congress assemhted, That the consent of 
Congress is hereby granted to the Koochiching Company, .its suc- 
cessors and assigns, to construct across the Rainy Lake River, .at any 
part of the rapids in section twentv-seven, township seventy-one 
north, range twenty-four west of the fourth principal meridian in the 
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State of Minnesota^ a dani; canal, and works necessarily incident 
thereto, for water-power purposes. The said dam shall be so con- 
structed that there can at any time he constructed in connection there- 
with a suitable lock for navigation purposes: Provided, That the 
Grovernment of the United States may at any time take possession of 
said dam and appurtenant worTcs and control the same for purposes of 
navigation by paying the said company the actual cost of the same, 
but shall not do so to the destruction of the water power created by 
said dam to any greaier extent than rnay he necessary to provide proper 
facilities for navigoMon: Provided further , That the works shall be 
constructed so as to provide for the free passage of saw logs. The 
said Koochiching Company, its successors and assigns, shall make 
such change and modincation in the works as the Secretary of War 
may from time to time deem necessary in the interests of navigation, 
at its own cost and expense: Provided further , That in case any liti- 
gation arises from the obstruction of the channel by the dam, canal, 
or other works erected in connection therewith, the case may be tried 
in the proper Federal court of the United States in the district in 
which the works are situated. 

Sec. 2. That the right to amend, alter, or repeal this Act is hereby 
expressly reserved. 

Sec. 3. That this act shall he nuU and void unless the dam herein 
authorized he commenced within two years and completed within four 
years from the date hereof 



Office of the Chief of Engineers, 

United States Army, 
Washington, February 26, 1902, 
Hon. Elihu Root, 

Secretary of War. 

Sir: I have the honor to return herewith a letter, dated the 30th 
ultimo, from the Senate Committee on Commerce, inclosing, for the 
views of the War Department thereon, S. 3376, Fifty-seventh Con- 
gress, first session, *^A bill relating to the construction of a dam 
across Rainy River." 

By an act of Congress approved May 4, 1898, the Koochiching 
Company was authorized to construct a dam across Rainy Lake 
River, and by an act approved May 4, 1900, the time within which 
the dam was to be completed was extended to May 4, 1903. The 
bill under consideration proposes to further extend this time to May 
4, 1907. It appears that the delay in the construction of the pro- 
posed dam has oeen unavoidable, and I know of no objection to the 
extension of the time as proposea by the bill. 

The second section of the bill, however, introduces a new feature, 
in that it authorizes the company to raise the height of the dam for 
the purpose, as stated, of improving the navigation of Rainv Lake, 
and imposes upon the Secretary of War the responsibility for such 
construction of the works as will prevent injury from floods. It is 
not maintained by the company that the proposed building of the dam 
is for the purpose of navigation, and while such improvement may be 
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incidental to the construction, I am of opinion that such incidental 
benefit should not be made an argument for the work, and that the 
responsibility for any injury that may result therefrom should not 
be imposed upon the Secretary of War. 

It is probable also that the raising of the waters of the lake to high- 
water mark will inflict injury upon the adjacent lands, and in my 
opinion the bill should expressly provide that the privilege granted 
shall not exempt the company from responsibiUty tor such damage. 
A copy of the bill amended in accordance with the views above 
expressed, is herewith, and, as thus amended, I know of no objection to 
its passage by Congress. 

, Very respectfully, your obedient servant, 

, G. L. Gillespie, 

Brig. Oen., Chief of Engineers, U. S. Army. 



[S. 3375, Fifty-seventh Congress, first session.] 

In the Senate of the United States. January 30, 1902. Mr. Nelson 
introduced the following bill; which was read twice and referred 
to the Committee on Commerce. 

A BILL Relating to the construction of a dam across Rainy River. 

Be it enacted hy the Senate and House of Representatives of the 
United States of America in Congress assermledj That the time for 
the construction of a dam across the Rainy River by the Koochi- 
ching Company, its successors and assigns, as provided by chapter 
two nundred and thirty-eight of volume thirty of the Statutes at 
Larse and chapter three hundred and forty-six of volume thirty-one 
of tne Statutes at Large, is hereby extended to May fourth, nine- 
teen himdred and seven. 

Sec. 2. That the Koochiching Company, its successors and assigns, 
is hereby authorized to construct and maintain said dam, subject 
to the terms of said chapter two hundred and thirty-eight of volume 
thirty of the Statutes at Large, upon the plans now on file with the 
Secretary of War, or any modification of said plans which the Sec- 
retary of War may approve; [and for the purpose of improving the 
navigation of Rainy Lake,] the Koochiching Companv, its successors 
and assigns, is hereby authorized to construct sucn dam at such 
height as will raise the waters of Rainy Lake to high-water mark: 
Provided, That said dam shall be furnished with such openings or 

fates or waste ways as will, [in the judgment of the Secretary of 
STar,] carry the waters of the river at flood stage without raising the 
water higher than it would rise in the natural condition of the 
stream: And provided further, That nothing in this Act contained shall 
he construed as relieving the Koochiching Company, its successors or 
a^sigv^yfrom liability for any damage inflicted upon private property 
hy reason of the raising of the waters of the laTce a^s aforesaid. 

Sec. 3. That this Act shall take effect and be in force from and 
after its passage. 
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War Department, 
Office of the Chief of Engineers, 

Wdshington, January 13, 1906. 
Hon. Wm. H. Taft, 

Secretary of War. 
Sir: 1. I have the honor to return herewith a letter, dated the 10th 
instant, from the Committee on Interstate and Foreign Commerce of 
the House of Representatives, inclosing for the views of the War 
Department thereon H. R. 17331, Fifty-eighth Congress, third ses- 
sion, '*A 1^1 relating to a dam across Rainy River/' 

2. An act of Congress approved May 4, 1898, as amended by acts 
of May 4, 1900, and June 28, 1902, authorized the construction of a 
dam across Rainy River by the Koochiching Company. The object 
of the bill now imder consideration is to confer upon the Rainy River 
Improvement Company the rights and privileges granted to the 
KoochichiQg Company by the aforesaid act, and also to further 
extend the time for completion of the dam, the construction of which, 
it is understood, has been commenced. 

3. Plans for the construction of this dam were approved by the 
Secretary of War under date of December 15, 1900, and I know of no 
objection to the transfer of the franchise and extension of the 
time for completing the structure, as proposed in the bill; but I beg 
to recommend that the bill be amended as indicated in italic on a 
copy of the same herewith submitted. 

Very respectfully, 

A. Mackenzie, 
Brig, Gen!, Chief of Engineers, U. 8. Army. 



[H. R. 17331, Fifty-eighth CoDgress, third session,] 

In the House of Representatives, January 9, 1905, Mr. Bede intro- 
duced the following bill; which was referred to the Committee on 
Interstate and Foreign Commerce and ordered to be printed. 

A BILL Eelating to a dam adross Rainy River. ' 

Be it enacted hy the Senate and House of Representatives of the United 
States of America in Congress assembled. That the Rainy River 
Improvement Company, a corporation organized imder the laws of 
the State of Minnesota, for the improvement of the navigation of 
Rainy River tod Rainy Lake, and its successors and assigns, upon 
filing with the Secretary of War proof satisfactory to him of its 
succession to the rights and privileges granted to the Koochiching 
Company by the following Acts of Congress, namely: Chapter two 
hundred ana thirty-eight of volume thirty of the Statutes at Large, 
''An Act permitting the building of a dam across Rainy Lake River," 
approved May fourth, eighteen himdred and ninety-eight; chapter 
three himdrea and forty-six of volume thirty-one or the Statutes at 
Large, ''An Act to amend an Act entitled 'An Act permitting the 
building of a dam across Rainj Lake River,' " approved May fourth, 
nineteen himdred; chapter thirteen hundred and five, volume thirty- 
two, of the Statutes at Large, "An Act relating to the construction 
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of a dam across Rainv River/' approved June twenty-eighth, nineteen 
hundred and two, shall have the right, subject to the restrictions, 
conditions, and terms of said several Acts, to construct and maintain 
the dam provided for therein : Provided j That such dam shall be com- 
pleted on or before July first, nineteen hundred and nine. 

Sec. 2. That upon filing the proof of its succession to the rights of 
the Koochiching Companv, and the approval thereof by the Secre- 
tary of War, that officer shall issue to the Rainy River Improvement 
Company a certificate of such approval. 

Sec. 3. That the right to alter j amend, or repeal this Act is hereby 
expressly reserved. 



indorsement on letter prom house committee on interstate and 

foreign commerce, dated JANUARY 29, 1908. 

. War Department, 

Office of the Chief of Engineers, 

Washington, February IS, 1908. 
Respectfully returned to the Secretary of War. 
The object of the accorapan}^ing bill, H. R. 15444, Sixtieth Congress, 
first session, is to extend the time for the completion of a dam across 
Rainy River, the construction of which was originally authorized by 
an act of Congress approved May 5, 1898. The time for completing 
the work has heretofore been extended by Congress. 

It is understood that the dam is now under construction and 
that operations are being so conducted as to in no way interfere with 
navigation interests. I see no objection, therefore, to favorable 
consideration of the proposition set forth in the bill • but the adop- 
tion of certain minor amendments, indicated in italic in the bill, is 
suggested. 

A. Mackenzie, 
Brig, Gen,, Chief of Engineers, U, S. Army, 



[H. R. 15444, Sixtieth Congress, first session.] 

In the House of Representatives. January 28, 1908. Mr. Bede 
introduced the following bill; which was referred to the Committee 
on* Interstate and Foreign Commerce and ordered to be printed. 

A BILL Extending the time for the construction of a dam across Rainy River. 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled. That the time for completing 
the construction of a dam across Rainy River for. the Koochiching 
Company, its successors and assigns, or for the Rainy River Improve- 
ment Company, under chapter two hundred and thirty-eight of 
volume thirty of the Statutes at Larjge, as modified by chapter three 
hundred and forty-six of volume thirty-one, chapter thirteen hun* 
dred and five of volume thirty-two, and chapter seven hundred and 
ninety-seven of volume thirty-three of the Statutes at Large, is hereby 
extended to July first, nineteen hundred and twelve, subject to the 
provisions of the Acts aforesaid. 
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letter of the president. 

The White House, 

Washingtorij May 7, 1908, 

My Dear Mr. Bede : While I stand absolutely for the policy with 
regard to the development of water powers announced in my mes- 
sage of February 26, because I. believe that policy is just and in the 
interests of the whole people of the United States, still I am anxious 
that no injustice should be caused in this particular case in Minnesota 
which you have brought to my attention. At the time of my veto 
of the Rainy River dam bill I was not in possession of the information 
which has since come to me from you, that the dam is already about 
half completed under previous grants by Congress. That fact does 
not by any means remove Rainy River dam from the sphere of the 
new method of protecting the interest of the public, but it does war- 
rant special consideration of the promoters of that project, because 
they have already expended part of their money under the old policy. 
There is, I believe, a simple way by which the interests of the people 
at large' and of the Rainy River Improvement Company can be met 
at the same time, and that without in any degree sacrificing the policy 
for which I stand, or establishing any unfortunate precedents in con- 
nection with it. 

There are two provisions without which I will not approve any 
bill granting the rights to develop water power on a navigable stream. 
The first is a definite limitation in time. That limitation can be 
made long or short, as the circumstances in each case require. In 
the present instance I suggest a term of ninety-nine years, which, I 
doubt not, will be abundantly sufiicient for every need of the Rainy 
River Improvement Company. The second provision relates to a 
charge for the benefits obtained by any company as the result of the 
permission granted to it by the United States. In view of the fact 
that the Rainy River dam is reported to me .as half built, I suggest 
that a specific provision be inserted *in the bill fixing the time when 
the Secretary of War may begin to collect a charge at twenty-five 
years from the date of the passage of the bill. Thus the Rainy 
River Improvement Company will be relieved of an immediate 
charge which it had not anticipated, and at the same time the future 
interests of the people of the United States will be protected. If 
these two provisions can be inserted in the bill as passed, I shall be 
very glad indeed to sign it. 

In reference to the claim that it is the State and not the nation 
which has power in connection with these waters, I would like to 
call your attention to the fact that as soon as the persons privately 
interested in these improvements get that position acknowledged 
they are absolutely certain to take the further position that the 
State itself has no power in the matter. For example, the Illinois 
legislature has been for twelve months fighting about measures 
for the improvement of the Des Plaines and Illinois rivers and the 
development of water powers to pay for the improvement, the pri- 
vate citizens who desire to use the waters in their pecimiary interest 
maintaining that the waters are the property of the riparian owners 
and can not be used by the State. It seems to me clear that the 
United States Government in cases where it can make or withhold 
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a grant according as it chooses can impose in connection with any 
grant it actually gives such conditions as may be necessary for the 
protection of the public. I do not see how tnere can be any ques- 
tion that it has the right to make the grant only for a limited time. 
Indeed, I can not imagine any argument being made against this 
proposition. As for the imposmg of a chai*ge, 1 can conceive of an 
argument being made that this can^not be done. Nevertheless, it 
also seems to me absolutely clear that we have the right to do it. 

In my judgment it is not a case as to whether the Constitution 
authorises the action, but as to whether the National Government 
does or does not choose to take the position that, as a grant of this 
kind is an exclusive and therefore a monopolistic grant, it is fair that 
the holder, as a condition of the enjoyment, should give just com- 
pensation to the pubUc at large, by whom, through the Government, 
that grant has been given. It seems to me unwise for Congress to 
take any other position. The greater the pecuniary gain to the 
.holder of the grant, and. the greater the value of the property by 
reason of this exclusive monopolistic right, the greater should be the 
compensation to the pubhc at large. The compensation would be 
available for the use or the public, through the Federal Government, 
either in still further improving or aiding navigation, or in rebuilding 
the dam in case the company failed, or in removing an obstruction 
if it be an obstruction to navigation. It seems to me clear that the 
.right to impose a compensation in any of these cases is an incident 
to the control which tne Federal Government has over navigation, 
and which it can exercise either negatively by removing obstruc- 
tions or affirmatively by improving navigation. Whether the 
United States itself constructs tne dam or gives leave to construct 
it is to my mind wholly unimportant as regards the matter we have 
under consideration. 

Sincerely, yours, 

Theodore Roosevelt. 

Hon. J. Adam Bede, 

House of Representatives. 



Extract from speech of Hon. William RicTiardson, of Alabama , in the 
House of Representatives, March 28, 1908, 

The House being in Committee of the WTiole House on the state of the Union, and 
having under consideration the bill (H. R. 19158) making appropriations for the 
Department of Agriculture for the fiscal year ending June 30, 1909 — 

Mr. Richardson said : 

I listened yesterday with a good deal of interest to the enumeration 
of measures recommended in the last message of the President of the 
United States by our very worthy and distinguished minority leader 
Pdir. WilUams], whose leadership I have always followed without 
hesitancy and with confidence; out I am compelled, Mr. Chairman, 
by reason of the convictions that I have to enter my earnest protest 
and most respectfully dissent to one of the measures that he pointed 
out that is advocated by the President and about which the gentle- 
man from Mississippi [Mr. Williams] spoke as follows: ''One more 
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clause in the President's message meets with my unqualified approval. 
It is this:'' 

Numerous bills granting water-power rights on navigable streams Lave been intro* 
duced. None of them give the Government the right to make a reasonable charge for 
the valuable privileges so granted, in spite of the fact that these water-power privi- 
leges are equivalent to many thousands of acres of the best coal lands for their produc- 
tion of power. Nor is any definite time limit set, as should always be done in such 
cases. 1 shall be obliged hereafter, in accordance with the policy stated in a recent 
message, to veto any water-power bill which does not provide for a time limit and for 
the right of the President or of the Secretary concerned to fix and collect such a charge 
as he may find to be just and reasonable in each case. 

This is one of the measures that our minority leader pointed out 
that he cordially and unqualifiedly indorsed and "applauded," and 
it is to that measure that I shall address my remarks m the few min- 
utes allowed me under the rules of the House governing debate at 
this time. It is but natural that the indorsement given this measure 
by our minority leader carries great weight with it. 

I do not believe there is any question of authority or power between 
the Federal Government and the State governments on which the 
lines of demarcation are more thoroughly established and recognized 
than that in reference to the navigable streams of our country. I do 
not believe that the measure suggested by the President and indorsed 
by the gentleman from Mississippi [Mr. Williams] falls within the 
delegated powers of the Federal Government. I contend, Mr. Chair- 
man, that at this particular time, when an impulse is pervading this 
whole country in reference to the improvement of our waterways 
and the development of water power as the only relief that can be 

fiven to the people of this country in the matter of transportation, 
ecause the capacities and the facilities of the railroads of the country 
are insufficient, that at this particular time of all other times in the 
history of our Government, this great movement for the improve- 
ment of our waterways and the development of the water powers 
should be inaugurated and prosecuted with a full recognition of the 
broad and constitutional limitations of the rights of the States and 
the Federal Government. 

I know, and I will refer to them if I have the time in these short 
remarks, that there may be certain conditions or collaboration of 
work between the Government and individuals, where the improve- 
ment of navigation is in view, that a different rule would apply or 
may prevail; but the pronouncement of the President is sweeping 
against all conditions and asserts the unqualified power of the Gov- 
ernment to impose, as a right, a rental charge on water powers. If 
the Government has a right and power to demand and collect a rental 
charge for the use of a water power — where the Government has 
never expended a cent to create that power — then it necessarily fol- 
lows that the Government has a greater interest in our navigable 
waterways than that only of navigation. The unbroken line of 
decisions, from the establishment of our Government down to the 
present day, must be admitted to be this: That each State has the 
exclusive jurisdiction over the navigation of the waters lying within 
its territorial limits, and may therefore pass such laws regulating 
their use as it may deem wise, subject only to the supreme power of 
Congress to interfere for the purpose of preventing any obstruction 
or hindrance to navigation. 

41103— VOL 2—08 5 
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The Stute owns the fee to the bed of the navigable stream and the 
properties of such streams, and the State surrendered or delegated to 
the Federal Government the supreme right to use and control the nav- 
igation of these navigable streams. All other interests, functions, and 
properties in a navigable stream, whatever they mav be, such as 
t/ Water power, water supply for domestic uses, and so forth, are held 
and exercised by the State, subordinate to the right that the Govern- 
ment has in navigation and navigation only. Therefore I say that any 
improvement made by a State or under the authority of the State must 
be m harmony with tnis principle. If such an improvement be made 
by the State, the Federal Government has the right to say what effect 
such improvement has on the navigation of the stream, and for this 
reason the consent of the Government ought to be secured. Consent 
can not be construed as giving the Government any other jurisdiction 
than it has under the Umitations of the Constitution. Neither can 
an improvement or other building be placed on that navigable stream 
without the consent of the State. 

It will be recalled that the great trouble in successfuUjr operating 
our Government under the Articles of Confederation was the inabiUty to 
control and regulate commerce between the colonies. When our Con- 
stitution was framed, and this trouble was provided for under Article 
I, paragraph 8, clause 3 of the Constitution, called the '^commerce 
clause,'' from which the authority comes for the Government's 
supreme control over the question of navigation in our navigable 
streams, the wisdom of our fathers must be apparent when they caused 
the several States to vest in the Federal Government the regulation 
of commercei over the navigable rivers of the country. The Grovem- 
ment has jurisdiction over navigation, not only on interstate navigable 
streams but on intrastate streams. We ought to hesitate before 
adopting any policy that tends even to contravene this wholesome 
and wise principle. 

In Pollard v, Hagan, 44 United States, page 229, the relative rights 
of the United States and the State in the matter of navigable water- 
ways is clearly declared : 

This report of eminent domain over the shores and soils under the navigable waters 
for all municipal purposes belongs exclusively to the States within their respective 
territorial jurisdictions, and they, and they only, have the constitutional power to 
exercise it. To give to the United States the rignt to transfer to a citizen the title to 
the shores and the soils under the navigable waters would be placing in their hands a 
weapon which might be wielded greatly to the injury of State sovereignty and deprive 
the States of a power to exercise a numerous and important class of police powers, but 
in the hands of the States can never be used so as to affect the exercise of aiiy natural 
right of eminent domain or jurisdiction with which the United States have been vested 
by the Constitution. 

In this connection I will refer to only a few of the large number of 
United States Supreme Court decisions sanctioning the views I express 
in these remarks: 

Kaukauna Water Power Company v. Green Bay and Mississippi 
Canal Company (142 U. S.^ 254); St. Anthony Falls Water Power 
Company v. Water Commissioners of St. Paul (168 U. S., 360) ; Wilson 
V, Blackbird Creek Marsh Company (2 Pet. U. S., 245); Lake Shore 
Railroad Company v. Ohio (165 U. S ., 365) ; United States v. Belling- 
ham Bay Boom Company (176 U. S., 211); Levy v. United States 
(177 U. S., 621); Kansas v. Colorado (206 U. S., 46-87). 
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Where natural waterfalls exist in a navigable stream— and they 
exist in many places in our country — where the Government has not 
expended one dollar to create one ounce of water power, I deny that 
the Government has the right to demand or charge any citizen or cor- 
poration a rental for that water power after the citizen or private 
corporation has expended all needful money to utilize the natural, 
unharnessed electric energies of that natural fall. This would be in 
the nature of a tax, which the Government has no right to impose. 

I submit in this connection the opinion of General Mackenzie, Chief 
Engineer of the United States Army, prepared in discussing this sub- 

i'ect on February 23, 1906, daily Congressional Record, first session 
•"ifty-ninth Congress, pages 2891 and 2892, 

In connection with legislation of this kind, careful consideration should be given 
to the question of limitations of the power of the Federal Government over navigable 
waters. By virtue of its power to regulate commerce Congress may exercise control 
over the navigable waters of the United States, but only to the extent necessary to 
protect, preserve, and improve free navi^tion. The Federal Government hafl no 
possessive title to the water flowing in navigable streams nor to the lands comprising 
their beds and shores, and hence Congress can grant no absolute authority to anyone 
to use and occupy such water and land for manufacturing and industrial purposes. 
The establishment, regulation, and control of manufacturing and industrial enter- 
prises, as well as other matters pertaining to the comfort, convenience, and prosperity 
of the people, come within the powers of the States, and the Supreme Court of the 
United States holds that the authority of a State over navigable waters within its bor- 
ders and the shores and beds thereof is plenary, subject only to such action as Congress 
may take in the exercise of its powers under the Constitution to regulate commerce 
among the several States. . 

And in this connection I take the liberty of referring to an extract 
from a letter written by Secretary of War Hon. W. H. Taft to the 
President, of the same date of the letter of General Mackenzie, in 
which he says : 

It is, of course, in the interest of the public that improvements of this kind should 
be encouraged, and in streams in whicn there has been no expenditure of money to 
create water power it does not seem to me necessary to extend the policy of demanding 
compensation for such a slight use of Government lands as this privilege. 

I deny that where the Government has never spent a dollar to 
create a water power it has any right to go in and fix charges, and 
the references above made clearlj sustain my position. 

The State does not surrender its control o^ the bed of the river; it 
does not surrender other properties connected with the riparian inter- 
ests; it only surrenders to the Government the navigation and the 
right to control navigation and the right to prevent it from being 
obstructed — it grants an easement — nothing more or less. 

I say it is an important matter in this country to-day when this 
great movement is being inaugurated, and I regret to hear our minor- 
ity leader say that he applauds and cordially indorses this proposi- 
tion, which I believe is as complete an invasion of the reserved rights 
of the State as any that ever was suggested on the floor of this House, 
and utterly unciemocratic. 

I say that where there is a collaboration or coordination of work, 
where the Government says to the individual, ''I will cooperate with 
you; I am looking to the improvement of navigation and you are 
looking to the development of water power; you ai-e contributing by 
building the dam, and I will contribute so much in another way''' — I 
do not pretend to say that under those circumstances the Government 
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has not a right to enter into terms. But that is collaborative work, 
I contend, and it is applicable especially throughout the South and 
the West. 

There may be a navigable stream under those circumstances, and 
then, when these natural falls occur, does any man say that when 
their power may be used in promotion of enterprise and industry and 
thrift to advance our prosperity, to run our cotton mills and electric 
cars, that the President and the Federal Government has a right— the 
State never having surrendered its reserve right over that stream — to 
make a charge, to place a tax burden upon that power? And for 
what? To reap where it had not sown — never a dollar. What right 
has the Government to do it? Not certainly on the basis of sov- 
ereignty, because that is with the State. Upon what basis does our 
minority leader contend that such right is given to the Government 
under such, circumstances to burden enterprise with such a charge 
and make the people paj^ for it ? 

It behooves us to look at this matter practically and make a practi- 
cal application. It is useless to hold up the ordinary '' scarecrow '' — a 
monopolv. I assert without hesitancy that the ''monopoly^' will 
follow when you break down the constitutional limitations that safe- 
guard these great tributaries that God dedicated to the use of the 
people who have the good fortune to occupy the lands through which 
they flow. The people, I tell you, Mr. Chairman, are not alarmed at 
this cry of greedy monopolies seizing and appropriating these great 
energies that have laid dormant and run to waste for unnumbered 
years of the past. We know, especially in the States of the South, 
what these water powers mean as allies of our future growth and pros- 
perity. We have seen these great electric energies running to waste 
for years, while we well know if they were utilized, which they could 
be under a liberal policy, that they would run all the spindles of all 
the cotton mills of the South now and that would come to us in the 
future — they would. run every wheel of industry in our State. 

Electric railway lines propelled by this power would traverse our 
States, givine: impulse to prosperity and wealth. Knowing these 
things and with such an experience we are not passive upon the sug- 
gestion of a policy that will fetter, hamper, and prevent the develop- 
ment of our water powers. The States reserved these rights for the 
individual benefit,comf ort,and convenieuQe of the people of the States^ 
These rights thjBit belong to the people of the States in navigable rivers 
are of the class of "police rights/' and to encroach or infringe upon them 
by the Federal Government is as much a violation of the Consti- 
tution as to deny the State the right to pass criminal laws and pro- 
vide penalties for the violation of the same. It would be equally 
excusable to deny, invade, or circumscribe the right of the State 
to provide for and protect the health of its people. 

Under the contention made the Federal Government can, with 
equal right and propriety, require a rental charge of the sawmill that 
is located on the banks of a navigable stream. With same com- 
placency a charge could be placed on the fish trap placed by the enter- 
prising owner of the banks on one of the navigable rivers. It could 
demand that a water meter be used by all water companies that use 
water for domestic purposes from these navigable streams, so as to 
graduate or determine the amount the Federal Government is entitled 
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to for using the water of these navigable streams, regardless of whether 
navigation is aflFected or not. We have heard of vast coal beds that 
have been developed under the beds or bottoms of navigable rivers. 

Of course, under the theory advanced by the President, the 
United States would have a rignt to collect a toll or rent charge or 
royalty off the coal mined, notwithstanding the fact that the fee of 
the bed of the stream belongs absolutely to the State — a property 
and a right that the State never delegated to the Federal Govern- 
ment. These are simply a few of the many practical wrongs that the 
people would be subjected to. And in the meantime our water 
powers would remain as they are now and just as they were when thev 
tell from the plastic hand of nature — untouched, undeveloped, with 
miUions of dollars daily running to waste. 

The chiefest and most willing pohcy of the Federal Government 
should be to stimulate and encourage these water-power develop- 
ments, not hinder them, for they mean increased prosperity. They 
mean the employment of thousands of unemployed laborers, who, if 
they remain unemployed, will soon become violators and disturbers 
of the peace. They mean larger population. I said in the beginning 
of my remarks that if the Government saw proper, in the interests ot 
navigation, to enter into a collaboration or cooperation with indi- 
viduals or private corporations for construction of dams or other 
works, where £he Government and the corporation each contributed 
money for the bxiilding of the work, and the resultant benefits, then 
the question of what return in the way of charges the Government 
might be fairly entitled to is entirelv a different matter from that 
announced by the President. 
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